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TEMATUYHUN HAMNPSAM:

«TEOPETUYHI 3ACAOM
AOroBiIPHOIO PEryniOBAHHA»



I'punsak Anopii bozoanoeuu

3acmynHux oupekmopa Haykoeo-oocnionozo
[HCMUmMymy npagomeop4ocmi ma HayKko8o-npagosux
excnepmus HAIIpH 3 naykosoi pobomu, 0okmop
IOPUOUYHUX HAYK, NPOdecop, U1eH-KOpecnoOHOeHMm
HAIIpH Ykpainu

OHOBJNEHHA KHUIM NEPLUOI LUMBUJIbHOIO KOOEKCY
YKPAIHU: NPABOYMHU TA IOFrOBOPU

HaykoBo-nipaktuuHa koHdepeHiiss mnam’sti Bononumupa BacuiboBuua
Jlyns... He Biputhcs. 1lle HegaBHO 3 Bomoaumupom BacuimboBuueMm BiaBiqyBaiv
pI3H1 HAYKOBI 3aXOJH, IMIPUCBSYCHI MaM’sTI BUJATHUX ITUBUIICTIB YKpaiHu. A 3apa3
3axi rmam’ gt Buurens. ..

Tenep yxe B manexkomy 2003 pori Boroaumup BacunboBuu B mpuTaMaHHIN
e HoMy CHOKIHHO-TIPUTHINEHIH MaHepl po3MoBiae mpo poOOTy Haa HOBHUM
[{uBiIbHUM KOJEKCOM YKpaiHu, PO OOTOBOPEHHS BIAMOBIAHUX HOTO CTaTeH, IJIaB,
po3auniB Ta KHUT y caHatopisx [lymi-Boguii, 3amax KuiBchkoro perioHajJbHOTO
neHTpy HarionanpHOi akamemii NMpaBOBUX HayK YKpainu, komiterax BepxoBHOi
Pamu VYxpainu, Aaminictpamii Ilpesunenta Ykpainu. [Ipo mepumerii ta TopTypH
nepuioro npoekty lluBiapHOTO KOAekcy Ykpainu, mpo Beto [lpesunenta YkpaiHu...
Crnyxaemni, BOupaen K ryOka KOXHE CJIOBO, KOKHY €MOIIiI0 Ta HE BIPHII, 110 Ma€IT
YEeCTh CIUIKYBaTUCS 3 PO3POOHUKOM [{UBIILHOTO KOJIEKCY YKpaiHu.

Opnak yac HeBOUHHUN. ChOTOIHI YK€ TH JTOJTYYEHUH 10 MPOLECY OHOBJICHHS
bOr0 KOJW(PIKOBAHOTO aKTy, aKTMBHO OOTOBOprO€il 3 ujieHamu PoGodoi rpymnu 3
OHOBJIEHHA (pekoau@ikalii) LHUBUIBHOTO 3aKOHOJABCTBA YKpaiHUW JIUCKYCIHI
MUTAHHS OHOBJICHHS BIiJMOBIIHUX CTAaTEH, rJaB, pO3/ILUIIB Ta KHUT. | 5K e XOoueThCs B
OKpeMl MHTI «B3SITH Tay3y», MoixaTtd 10 Buwurens Ta B Takid XK€ CHOKIHHO-
MPUTHUIICHIN MaHepi MOYYTH WOTO JYMKH 3 IIbOTO MpuBoAy. OHaK. ..

Kutta tpuBae. Pobota Han oHoBieHHsM [luBiibHOrO KoAekcy YKpaiHu,
HE3BaXKal0YM Ha BaXKK1 YacCH B HaIllli 1CTOpIi, HE 3yNMUHSIETHCS HI HA MUTh. 3aBEPIIECHO
MITOTOBKY OHOBIIeHO1 penakiii Kuuru mepmoi [{uBinbHOTO KOAekcy YkpaiHu, 3
MPUBOJY TJIaBH 16 sIKOT CHOTOAH1 TPUBAIOTH JUCKYCII.

Ha cranii ob6roBopeHHs mpomo3ullid moja0 oHoBiaeHHs Kuuru mnepmoi 1K
VYkpainu mocrtano muTaHHsg 00’ €THAHHS «PO3MOPOIICHOT0» HOPMAaTUBHOTO MaTepiary
PO MPaBOYMHU Ta 3arajibHl TOJIO)KEHHS MpO JIOTOBOPM MDK TIJaBow 16
«IIpaBounHm» Ta raaBamu 52 «3arajibHi MOJIOKEHHS PO TOTOBIP» 1 53 «YKiIageHHs,
3MiHa 1 posipBanHs goroBopy» LK Vkpaiuu. Amnami3 npakTHKH 3aCTOCYBaHHS
MOJIOKEHb LWX TJaB CBITYUTHh MPO OJM3BKICTh iX 3MICTOBHUX YaCTHUH, OCKUIBKH
MPaKTUYHO BCi MPaBOYMHM (32 BUHSATKAMH 3alOBITY Ta JOBIPEHOCTI, BIJIMOB Bij
NepeBaXKHOro MpaBa 1 e JESKUX MOOAMHOKUX Mii) € noroBopamu. binbiie Toro
3micT § 2 «IIpaBoBi HACHIJIKKM HEAOJEP>KaHHS CTOPOHAMH MPU BUMHEHHI MPABOYUHY
BUMoOr 3akoHy» riaBu 16 IIK Vkpainm cTocyeTbcst y mepeBakHIA OlIBIIOCTI
HEJIIACHOCTI came IMBUIHLHO-TIPABOBUX JIOTOBOPIB.
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Oxkpemoro aHamizy MmoTpedye W NMUTaHHS HaWMEHYBaHHS TaKOi «00’€THAHO1»
riaBu. Sk pobo4yy Ha3By IPOINOHYETbCS CXOX€ 13 MoOAEIbHUMHU IpaBUIaMU
€BPOICMCHKOTO MPUBATHOTO TMpaBa HalMeHyBaHHsA riaBu 16 I[IK VYkpainu
«IIpaBounHU Ta JOTOBOPWY.

3 METOI0 ONTHUMAJILHOTO CTPYKTYpyBaHHS HOPMATHUBHOIO MaTepiaily B Mexax
oHoBieHoi rnaBu 16 LK VYkpainm pouiipHO mNOAyMaTtd Haja il HyMepali€ro.
Bupimennss nporo nmuTaHHS MOXJIMBO JBOMa HUIAXaMH: 1)depe3 Hymepauiio 3
nomatkoBoro 1udpor  (cr. 209-puM; cT. 209-2  TOmIO); 2) Yepe3 OHOBJICHHS
Hymepauii Bcboro L{K Ykpainu. 3HOBY kX akTUBHI JUCKYCIi 3 OISy Ha 3py4YHOCTI
MPaBO3aCTOCOBIIS Ta YXBAJIEHHS MMONEPEAHBOrO PILIEHHS PO TOLIIBHICTh HyMepallii,
JOTOKH He OyayTh onpaiboBani Bci kuuru LIK Ykpainu, 3 1ogaTkoBoro nudporo.

[ToTpebye nepermsany 3mict raaB 52 1 53 1K Ykpainu 3 orisiny Ha MOJOKEHHS
raBu 16 Ta iX 00’eqHaHHA B OAHY. 30KpeMa KOHUENTYyaJIbHUM ISl PO3YMIHHS
IHCTUTYTY IIUBLIBHO-IIPABOBOIO JOTOBOPY € BU3HAHHS MOTO OCHOBHUM PETYJIATOPOM
MPUBATHONPABOBUX BIJHOCHMH Ta 3MIIIECHHS AakIEHTIB 3 HOPMAaTUBHOIO B OIK
IHAUBIyaIbHOIO 1X pEryjiioBaHHA (B AacmeKkTi JOroBOpYy — BiJ YCTaJ€HUX
3aKOHOJIaBUMX MIAXO/IB, 10 CBOOOIM PETYIIOBAHHS 3MICTY, (OPMHU JOTOBOPY TOIIIO).

OcCHOBHI HaIpsIMU OHOBJICHHSI TIOBUHH1 CTOCYBaTHCS:

— nudepeHmiaiii JOroBipHMX 3000B’s3aHb Ha KOMEPIIHHI Ta

CIOKMBYl, TIOSIBU HOBUX (HEMONMEHOBAHWX) JOTOBIPHUX KOHCTPYKIIii,

KOMILJIEKCHHX (3MIIIaHUX) 1 HETUIIOBHUX JIOTOBIPHUX B3a€MO3B’S3KiB;

— AeTanizauii MOJO0XKEeHb NP0 «HECIpPaBEeAJIUBI» YMOBU JOTOBOPY,

110 MPU3BOJATH A0 ICTOTHOTO JUCOAaHCy JOTOBIPHHUX IpaB Ta 00OB’A3KIB Ha

IIKOJTy CIIO’KHBAYiB;

— BKJIIOUEHHSI B KaHBY 00’ €/1HaHOi riaBu [{K KOHCTpyKIIii TUITOBOTO

Ta MPUMIPHOTO (B31pLIEBOTO) JOTOBOPIB;

— YTOYHEHHS MOJIOKEHHS MpPO MOMNEPEHId JTOroBIp, 3BaXKaloyu Ha

BHeceH1 A0 cT. 635 LK 3minu y 38’s13ky 3 npuitHaTTsM 3Y «IIpo rapantyBaHHs

pEUYOBUX TIpaB Ha 00’€KTH HEPYXOMOro MaiHa, Kl OyayThb CHOpPYKEHI B

MaiOyTHbOMY»;

— pPO3MEXYBaHHSl CTaHIB BHM3HAHHS JOTOBOPY HEYKJIAJEHUM Ta

HE1MCHUM, HIKUEMHUM Ta OCLIOPIOBAHUM;

— 3aKpIIJIEHHS Ha PIBHI 3arajbHOrO IpaBWIa MOJOXKEHHS IIPO

IIPaBOBY NPUPOY Ta AUHAMIKY CMapT-KOHTPAKTIB;

— penaryBaHHsI IIOJIO)KEHb PO JOTOBIp HA KOPUCTh TPETHOI 0COOU

[UIIXOM BIIMEXYBaHHS JIOTOBOPIB HA KOPUCTH TPETIX OCIO BiJl TIOTOBOPIB MPO

BUKOHAHHS TpeTiM oco0aM, 3MIHM MiAXOAIB [0 MOXIMBOCTI 3MIHM Ta

pO3ipBaHHS JOTOBOPY 0€3 3roIu TPETHOI 0COOH.

OkpeMUMH MHUTAHHSAMH, 110 NOTPEOYIOTh BUPIIICHHS B MEXax IIi€l IJ1aBH €:
a) MUTaHHS HEOOOB’SI3KOBOCTI MUCHMOBOI (POPMU TOTOBOPY; 0) MOKIIMBOCTI BiJI3UBY
oeptu 110 ii aKUENTy 3a BUKIIOYEHHSM BHUMAJKIB, KOJU B odepTi nependadeHo ii
OC3BIAKIMYHUNA XapakTep ab0 BCTAHOBJICHO 4Yac ISl i1 aKIENTy; T') MOXKJIHMBOCTI
3aKpIMJICHHS B JIOTOBOP1 OCOOJMBUX (HEMMOMMEHOBAHMX ) 3aCO01B MPABOBOTO 3aXUCTY
B pa3l HOro MOpYLIEHHS; I) MOKIMBOCTI 3BUIBHEHHS BiJ BIJNOBIJAJIBLHOCTI 32
HEBUKOHAHHS YMOB JIOTOBOPY; 1) MOKJIMBOCTI 3MIHM a0O0 MPUIMHEHHS JOTOBOPY B
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pa3i BUHUKHEHHsI TPYHOIIIB MIPU HOT0 BUKOHAHHI (0OMEXeHHs J1i MPUHIMIY pacta
sunt servanda); €) 3axuMCTy BiJI HEIOOPOCOBICHUX YMOB Y JOrOBOpax;
€) IOMYCTUMOCTI YCTYIIKM BUMOTH, MEPEBEACHHS OOPry TOIIO JI0 BCIX JIOTOBIPHUX
BIJIHOCHH; %) PO3LIMPEHHS chepU PO3paxyHKIB 3a JOTOBOPAMH TOIIO; 3) 3aKPIIIICHHS
CHELIaJIbHOTO MpaBuja TMpo MEpeNJOroBIpHY BIAMOBIIANBHICTH (culpa in
contrahendo).

[TincymoByro4M, BapTO HaroJOCUTH HA BAaXJIMBOCTI MOAAJIBIIONO0 MOHITOPUHTY
JIIOYOTO IMBUIBHOTO 3aKOHOJABCTBA IiJi KYTOM BpaxyBaHHsS €BPOIHTETPAIlifHOTO
HNUIAXY Halmoi KpaiHW, a TaKOX HampalbOBAaHOTO IPaBO3aCTOCOBYOTO JIOCBITY
BUKOpHUCTaHHS HOpM LluBiIbHOTO KOAEKCY YKpaiHu.

3o3ynax Onvea l2opiena

00KMOpKA 10PUOUYHUX HAYK, npoghecopkKa,
npogecopka kagpeopu yusinibHo2o npasa
Ilpukapnamcokoz2o HayionanbHo20 yHigepcumemy
imeni Bacuns Cmeghanuka, 20106HULL HAYKOBUI
cnispooimnux H/[I npusammnoco npasa i
nionpuemuuymea imeni @.1".bypuaxa HAIlIpH Ykpainu

HAYKOBA CNAAWUHA AKAQEMIKA B.B. nyus AK
TEOPEPETUYHA OCHOBA NEPCNEKTUBHUX AOCNIAXEHDb
IHCTUTYTY AOroBoPy

HaykoBa cnannimna akanemika Bonogumupa BacunboBuua Jlyisg npocskHyTa
TEOPETUKO-TIPUKIIATHUM aHAJ130M HalpPi3HOMAHITHIIIUX MPOOJIeM LKBUIBHOTO MpaBa,
aje «4YEepBOHOIO HHUTKOIO» Yepe3 yci HaykoBl mpaul npodecopa NPOXOIUThH
npoOemMaTHKa MPaBOBOIO PErYJIIOBAHHS JOTOBIPHUX BIIHOCHH, TPUYOMY HE3AJIEKHO
BiJl TIEpi0/ly HAYKOBOI TBOPYOCTI: 1 y pajsHCbKUI TEpiof, 1 y mepiof He3aaeKHOi
VYkpainu (peHoMmeH noroBopy mnepeOyBaB y IIEHTPlI MPHUCKITUIMBOI HAyKOBOI yBaru
BUYEHOTO.

be3 mepeOinbinienns, i1ei po3poOaeHi HAYKOBIEM HE3aJIeKHO BiJ Mepioay, B
SKOMY BOHHM BHCJIOBIIIOBAJIaCh, BH3HAYAIOTHCSI CBOEK JAJIEKOIISJIHICTIO, Y HHUX
3aKJajieHa MilHa TEOpeTHMYHAa OCHOBAa CYYacHOro JIOTOBIPHOIO IpaBa Ta 1fes
PO3yMIHHSI JIOTOBOPY SIK YHIBEpCaJIbHOI NPaBOBOi (OPMH LMBLIBHOTO O00OPOTY.
[{uBinicT Haroyionrye Ha TOMY, IIO KOHCTPYKIIS TOTOBOPY IMPOHHUKAE B ycCi cepu
JYXOBHOTO Ta €KOHOMIYHOT'O JKUTTS CYCHUIbCTBA, & Y HUHIIIHIX yMOBaxX OCOOJMBO
3poCTae poiib JIOTOBOPY SIK HAMMOIUIBHINIOI Ta yHIBEpcaabHOI MpaBoBOi (Gopmu
OTIOCEPE/IKyBaHHSI PUHKOBUX BIJIHOCUH, SIKI 3JIMCHIOETbCS 3J€OUIBIIOr0 Ha
noroBipHux 3acanax [1, c. 118].

3HauHy yBary BYEHUH MNPUIISAB JOCIIKEHHIO JOTOBOPY caMme SK
IOPUAMYHOrO (PakTy Ta SK MPaBOYMHY, OCOONMBO micisa NpuiHATTS L{uBinbHOTrO
KOJZIEKCYy YKpaiHu, y SIKOMY 3aKOHOJaBellb, BIACHE, 3aKPIUB PO3YMIHHS JIOTOBOPY 3
MO3UIIIN HOTO TMPaBOYMHHOI MPUPOAM Ta JIOMOBIJICHOCTI OJHOI, ABOX ab0 Oijblie
CTOpIH, SIKa CIIPSIMOBaHa Ha BCTAHOBJICHHS, 3MIHY 200 MPUIUHEHHS IIUBUILHUX MPaB
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Ta 000B'13kiB. OTHOYACHO Yy CBOIX HaykoBuX npausx B.B. Jlyups niarpumyBaB 11€r0
0araToacrneKkTHOCTI pO3yMIHHS JOrOBOPY Ta BKa3yBaB Ha T€, 110 B «KOHKPETHOMY
aHaji31 IOPUIUYHUX SBHUI 3aBXKIU CIiJ PO3KPUBATU iX CYTHICTh, BCTAHOBIIIOBATH,
30KpeMa, 1110 PO3YMIETHCS MiJ] HOHATTSAM «IOTOBIp» Y TOMY UM 1HIIOMY BHUIIaJKy» [2,
c. 22].

Ines G6araToacneKTHOCTI PO3yMIHHS JOTOBOPY MoJsiraja y TOMY, IO BUCHUM
pPO3IUISI/IaB JIOTOBIP SK OCHOBHUU PETYJSTOpP IMBUIBHUX MPaBOBITHOCHH [3], sK
JDKEpeNio IMBUIBHOTO TpaBa, SIK HOPMATHBHUN JOKYMEHT, K (opMy peamizaiii
IMBUIBHOI ~ MPaBOCYO’€KTHOCTI  YYaCHUKIB  IMBUIBHUX  TPABOBIAHOCHUH,  SIK
3000B’s13aHHs. Jle1o mi3Himie yci i NposiBU I0rOBOPY, NPO AKI HAroJIOUIyBaB aBTOp,
3HAMIIIM CBOE BTUIEHHS Ha PiBHI OKPEMHUX AUCEPTALIMHHUX JTOCHIIKEHb, 30KpemMa y
KOHTEKCTI BYEHHS TMPO MEXaHi3M JIOTOBIPHOIO PETyJIIOBaHHSA  LMBIIBHUX
MPaBOBITHOCHH, TIPO JIOTOBIP SIK JKEPENO LMBLIBHOTO IMpaBa, Kk GopMu peaiizaiii
LMBUIBHOI TPaBOCYO’€KTHOCTI IOPUAMYHUX OCIO, SIK BUY JIOKaJIbHOI KOPIIOPATUBHOI
npaBoTBopyocTi. Hacnpapai HiHHICTG LI€T 14€1, sIKa 3aKi1a/ieHa 1 pO3BUHYTa BUCHUM, €
OCHOBOIO MaHOYTHIX HampsIMKiB Y4€HHS Mpo (EHOMEH JOroBOpy Ta HOro pi3He
(GyHKIIOHAJIbHE HABAHTAXKEHHS SIK PEryJsTOpa CKIAIHHUX 32 CBOEIO CYTTIO CyYaCHHUX
BIJIHOCHH Yy c(pepi MPUBATHOTO TpaBa.

[Ile onHa, HE MEHI Ba)JIMBa KOHLENTyaJlbHA 17esl, sIKa ChOT'OJIHI OTpUMasa
MaKCUMaJbHE JOCHI)KEHHS SIK Yy JOKTPHUHI IMBUIBHOIO MpaBa, TaK 1 CyAOBIH
MIPaKTHIII - 1€ 171est CBOOOAM JOTOBOPY Ta BCEOIYHE AOCTIHKEHHS IPUHITUITY CBOOOIM
noroBopy. Tak, 3okpema, mocmipkytoun cr. 627 1K Ykpainu, BYeHUN BUCIOBIIOE
MEBHI KPUTHYHI 3ayBaKeHHS MIOJ0 il 3MICTY 3 METOIO MOCHJICHHS 3HAYEHHS Ta MEX
peanizauii OpPUHIMITY JOTOBIPHOI CBOOOAM, BKAa3ylOUM Ha T€, IO y I CTATTI HE
MOBHICTIO PO3KPHUBAETHCS 3MICT JOTOBIPHOT CBOOOM B IUBUILHOMY IPaBIi.

Onupatounce Ha HanpamtoBanHs A. B. Jlyup mono cyTHocTi cBOOOIU
JOrOBOPY, UMBUIICT HArOJIOUIY€E HA TOMY, IO KPIM MOKJIMBOCTI BUOOPY KOHTpareHTa
Ta BU3HAYEHHS 3MICTY JJOTOBOPY, CBOOOIa JOTOBOPY BKIIIOYAE TAKOXK:

a) BIILHUM BHUSB BOJII OCOOM Ha BCTYI Y JOTOBIPHI BITHOCHHH,

0) cBo6o 1y BUOOpPY cTopoHamMu (HOPMHU JIOTOBOPY;

B) IIPaBO CTOPIH YKJIAJaTH K JOTOBOPH, MepeadaueHi 3aKOHOM, TakK 1 JOrOBOPH,
K1 3aKOHOM He Tiepefi0ayeHi, aje oMy He Cynepedars;

I') IPaBO CTOPIH 3a CBOEIO 3rOOI0 3MIHIOBAaTH, PO3pUBATU ab0 MPOIOBXKYBATU
J110 YKJIaJIEHOTO HUMHU JIOTOBOPY;

I') IpaBO CTOPIH BU3HAYATH CIIOCOOU 3a0e3MeUeHHs JOTOBIPHUX 3000B’s13aHb;

J) TpaBO BCTAHOBIIOBAaTH (opmu (Mipu) BiAMOBIAAIBHOCTI Ta yMOBH iX
3aCTOCYBAHHS MPH MOPYLICHHI CTOPOHAMH JTOTOBIPHHUX 3000B’s13aHb TOILIO.

3a3HaueHl acmeKTH JOTOBIPHOI CBOOOIM 3aKPIIUICHI 1HIIMMH MOJIOKEHHSIMU
IIMBUIBHOTO 3aKOHOJABCTBA, aJie B y3araJlbHEHOMY BUTJISA/I MAtOTh PO3KPUBATH 3MICT
cBOOOIM HOTOBODPY [2, C. 33; 4, c. 47].

He menm BaxxyiuBe TeOpeTUYHE 3HAUEHHS BIAITPalOTh HAYKOBI HANpaIlIOBaHHS
akajeMika II0JI0 MiJAcTaB Kiacudikaiii NUBIILHO-TIPABOBUX JTOTOBOPIB. Y I[LOMY
3B’SI3KYy CHiJi HAarojJOCUTH Ha BAXKIMBOCTI Ta METOJOJOTIUHIM MpPaBUIBLHOCTI
noOy10BU KpuUTepito kiacudikalii 3a iX mpaBoBor MeToro. OKpeciaeHuil KpuTepiit
Kkiacudikaiii JOroBOpiB Maike OJHOYACHO BHHUK Ha TEpeHax MOCTPaJAsTHCHKOTO
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IPOCTOPY, ajie y BITYM3HSIHINA IUBUTICTHUII 171€d MOy JOTOBOPIB 3a KPUTEPIEM iX
IpaBoOBOi MeTH po3pobiieHa mepenyciM y mnpamsx B. B. Jlynsg Ta BimoOpaxkena y
HaBYAJIbHOMY MOCIOHMKY «KOHTpakTH y MiANPUEMHHULBKIA TISUIBHOCTI» [2, c. 56].
3BUYaifHO, IO 3 TMOSBOI0 HOBHUX [JOTOBIPHMX THIIIB Ta BHJIIB OKpPECICHHI
kjacugikaiifHui KpuTepiid Oy/1e yIOCKOHAIIOBATHCH Ta YKE B OHOBJICHOMY (popmarti
HaJaJll 3HalJie CBO€ BTUICHHS y pekoaudikoBaHomy L{uBimsHOMY KOAEKCl YKpaiHu.

JlocnimxeHHs: BYSHOTO y cepi AOroBipHOro mpaBa 0a3yBaiucs Ha BUBUYCHHI
HE TIIBKA CTATUKH JOTOBIPHUX BIJHOCHH, a W TPOCAKHYTI MPOOJIEMATUKOIO IX
JTUHAMIKH - JTOCJIPKEHHSM 1HCTUTYTIB BUKOHAHHSI IOTOBOPY Ta BIAMOBIAAIBHOCTI y
pa3i HEBHKOHaHHS a00 > HEHAJIeKHOrO0 BHUKOHAHHS JOroBOpYy. Tak, CTOCOBHO
IHCTUTYTy BHUKOHAHHsS JOTOBOPY HAA3BUYAHO BAXKJIMBO HATOJOCHTH, IO
KOHLIETITYaJlbHUM apryMEHTOM Yy L1 YaCTUHI BUJAETHCS PO3MEKYBAaHHS 1HCTUTYTIB
BUKOHAHHS JIOTOBOPY Ta IHCTUTYTY LMBUIBHO-IIPABOBOI BIANOBIJANIBHOCTI 3a
JOTOBOPOM. Y CBOIX HAyKOBHUX MpaIlsiX BUCHUH HATOJIOIIY€ HA TOMY, IO «IIUBLIBHO-
MpaBOBa BIANOBINAIBHICTh 3aBXKIU MPOSIBISETHCS y JOJATKOBOMY OOOB’A3KY,
BIJIMIHHOMY B1J OCHOBHOTO, SIKWW TOKJIQJA€ThCSI Ha 0cO0y OOp)KHUKA, y 3B’S3KYy 13
HEBUKOHAHHSAM a00 XK HCHAJIC)KHHUM BUKOHAHHSM JOTOBIPHOTO 3000B’s3aHH» [2; 4],
MOKa3y4H YITKY PI3HUIIIO MK OKPECIEHUMHU IHCTUTYTaMU ITUBUILHOTO TIpaBa

Takumu, 10 MaOTh BEIMYE3HY IIHHICTh Ta aKTYaJbHICTb CBOTOJHI €
apryMEHTH BUYEHOTO 3 TPHUBOAY MOXJIMBOCTI TOE€IHAHHS Ppi3HUX  (opM
BIJIMOBIAQIBHOCTI 3@ JIOTOBOPOM 1 1€ MUTAHHS aKTyalli3yeThCS CYYacHOKO CYJIOBOIO
npaktukoro [2; 5]. Crpasai, TyT BiloOpa)keHa 17esl TUCTIO3UTUBHOCTI Y IUBUILHOMY
IpaBl 1 MOKJIUBICTh 00MpaTH (OPMH IIUBLILHO-IPABOBOI BIANOBIAAIIBHOCTI B paMKax
OXOPOHHOTO IMBIJIBHOIO MPABOBIJHOIIEHHS Ha pO3CYJ CTOPIH, SKIIO IHIIE HE
BCTAHOBJICHO HOPMAaMH YUHHOTO [IUBUIFHOTO 3aKOHOJABCTBA.

BaxxnuBuM HampsMKOM JOCIHIKEHb BYEHOTO y cdepi MOTOBIpHOTO TpaBa
BUCTYMAIOTh MUTAaHHS HAJNEKHOTO BUKOHAHHS JOTOBOPY, MEpeayciM y YacTHHI
CTPOKIB BUKOHAHHS [6].

3BICHO, BUCIIOBJICHE y paMKax LUX T€3, TOPKAETbCS aHANI3y HaWBaKIUBIIINX
171ef IUBLIICTa B MEXKaX MPOOJIeMAaTHKU 1HCTUTYTY JOTOBOPY, ajie PI3HOACTIEKTHICTD,
MOBHOTA Ta TJIMOMHA HAYKOBHUX JOCHIIKEHb OOYMOBIIOIOTH MOTPEOY MOJAIBIIOTO
aHajizy HaykoBoi cranmuau B. B. Jlyns sk Oe33anepedHoi TEOPETUYHOI OCHOBH
PO3BUTKY Cy4acCHUX Ta MEPCHEKTUBHUX JOCIIKEHb Y 3a3HaueH1i chepi.
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3enicko Anna Bonooumupiena

00KMOpKa 10PUOUYHUX HAYK, npogecopka,
npogecopka kageopu yusinbHo2o npasa
Ipuxapnamcoko2o HayioHaIbHO20 YHIGEepCUmeny
imeni Bacuns Cmegpanuxa

DRAFT COMMON FRAME OF REFERENCE B [10roBIPHOMY
NMPABI EBPONENCBLKOIo Colo3y

VYHiBepCcaabHICTh POJII KOHCTPYKII JOTOBOPY € TMPOSIBOM JOMIHAHTHHUX
TPEH/IIB Y €BPONEHCHKOMY TIpaBi, J€ CIOCTEPIraeThCsl ACKPABO BUpPaKEHA TCHJCHITIS
70 HarlOBHEHHS MOro MPUBATHUM 3MICTOM. O3Ha4yeHl MPOLIECH CYNPOBOIKYIOTHCS
aKTHUBI3all€I0 Ta 3pPOCTAHHSAM 3HAYEHHS Yy €BPOINEWCHKOMY NPUBATHOMY IpaBi
OKpEeMHUX, TaKk OW MOBUTH, PEKOMEHAAIIWHUX JOKYMEHTIB 1100 HANOBHEHHS
CydyaCHMX BIJHOCMH TIPUBAaTHONPABOBUM KOHIETITOM. [lOMDK Takux mKepen
€BPOIEMCHKOTO TPHUBATHOTO TpaBa, B MEpIIy dYepry, ciij Bkazath Ha The Draft
Common Frame of Reference (mami — DCFR). Bkazanuii mokyMeHT € ogHUM 13
nposiBiB  yHiQiKalii MPUBATHOIO €BPONEHCHKOTO IpaBa 1, OJHO3HAYHO, BaPTO
norogautucs 13 O.€. XaputonoBuMm Ta O.I. XapuTOHOBOIO, 110 O3HAYEHI 3arajibHi
MpaBUja-MPUHIUNKA ~ €BPONEHCHKOr0 MPUBATHOTO TIpaBa € BAXKIUBUMHU  JUIS
BpaxyBaHHS MOXJIMBOCTI PO3YMIHHS KOHCTPYKTY «3arajbHI NMPUHIUIIN TPaBa» HE
JUIIie SK CyTO IOPUAMYHOI, aje TakoX 1 SK MOpajlbHO-€TUYHOI KarTeropii, ska
B1J100pakae ysIBJICHHS MPO LIIHHOCTI, MOKJIAJEHI B OCHOBY ITPaBOBOTO PETYJIOBAHHS
[1, ¢.5]. 3 npOoro MpUBOAY BAPTO BIJ3HAYMTH, IO TAKOTO POJY 3arajibHi MOJIOKEHHS,
Maroud B CBOili OCHOBI OLIIHOYHI KaTeropii, € OCHOBOIO €BPOIEUCHKOr0 MPUBATHOTO
npasa, npo 1o cBiguuTh 1 npaktuka €CILL y pillleHHAX SKOro BUKOPHCTOBYIOTHCS
came TaKoro poAy MOHSTTA-NPHUHIIAIY, HATIOBHEHI MPUBATHONPABOBUM 3MICTOM, IO
IPYHTY€ETHCS Ha MOHATTIX CHPAaBEAJIUBOCTI, PO3YMHOCTI, CIIPaBEUINBOI caTUC(aKIIIi
Tomo. Taki MpaBOBI MiJIXOJM IOCTYNOBO HAMOBHIOIOTH 1 BITUM3HSHE MpaBO Ta
OPaKTHUKy HOro 3aCTOCYBAaHHS, IO 3YMOBJIEHE IIpoLlecaMH aJamnTallii Haloro
3aKOHOJAaBCTBA 0 cTanaaptiB €C.

[Iportecu  HamOBHEHHS  MPHUBATHONPABUM  KOHIIETITOM  JIOTOBIPHOTO
perymoBaHHS B YKpaiHi MaTh OCOOJMBHI XapakTep B CHIIy COLIaJICTHYHOTO
MHUHYJIOTO Ta BIJACYTHOCTI HaJE€XHOIO PO3BUTKY MpUBATHOrO TmpaBa. HasBHiCTb
BIIPOJIOBXK TPUBAJIOTO MEpPioay IBOX KojekciB — LluBinbHOro Ta I'ocmomapchkoro
KOJIEKCIB YKpaiHU, a TAaKOXK CYTTEBOI'O CETMEHTA CHEIIaJIbHUX aKTiB JIETEPMIHYBaJIO
BiIxomkeHHs 3HaueHHs [[K Ykpainu Ta mpuBaTHONPABOBOrO 3MICTY sl 0araTbox
crietiayibHUX c(ep TOTOBIPHOTO PEryJIloBaHHS CYCHUIbHUX BigHOCHH. CriemiaibHe
MIPaBOBE PETryJIIOBaHHSA 3aCTOCYBaHHS JIOTOBOPY y OKpeMHX cdepax CyCHiIbHUX
BITHOCUH CYTTEBO MO30aBJIEHE MPAaBOBOrO 3MICTY, MO3asdK CIELiabHI HOPMATUBHI
aKTU TPYHTYIOTbCSA JOCTAaTHHO YacTO HA MyOJIYHMUX MOJOXKEHHSIX, EKOHOMIYHUX, aje
HISIK HE TIPUBATHOMPABOBHX. Y TOMU K€ 4ac, MPUBATHUHN 1HTEpPEC, IOPUIUYHA PIBHICTH
YYaCHUKIB BIJIHOCHH, BUIBHICTH 1X BOJICBUSBIICHHS BHM3HA4Ya€ MPUBATHONPABOBHUI
KOHIICNT, 1[0 3HAXOAUTHCS B OCHOBI OLIBIIOCTI 13 IMX BigHOCHMH. Came BiJICYTHICTh
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NPUBATHOMPABOBOIO KOHIIENTY MpPU BUKOPUCTaHHI JOTOBOPY MpHU CHELIATbHOMY
IPaBOBOMY PEryJIIOBaHHI OKpeMHUX cdep CYCHUIbHUX BIJHOCHH BHUKPHUBIIIOE
JIOTOBIPHY KOHCTPYKIIit0, CIIPUYMHSE BIAXOKEHHS BiJ] KJJACHYHUX PUC JIOTOBIPHOTO
MIPABOBOT'O PETYJIIOBAHHS.

Bapro Big3HauMTH, M0 OCTaHHIM YacoM B CHJIy aKTHBallii MpOLECIB
pexkomudikamii [[K Vkpainm MaeMo TEHACHINIO 1O MOCTYHOBOTO BiJHOBJICHHS
MPIOPUTETHOCTI MPHUBATHOIO IpaBa y JOTOBIPHOMY pEryJIOBaHHI OKpeMHuX cdep
CYCIIUIBHUX BIJIHOCHH, 1[0 MPOSIBISIETbCA Y BU3HAHHI nepBUHHOCTI came LK Ykpainu
y peanizanii peryJsaTUBHOT (PYHKIIIT TAKMX BiTHOCHH.

B pycni o3HaueHuX TMpoIECiB OCOOJIMBOIO 3HAYCHHS HaOyBae pO3TJIs
OCHOBHHUX JIJIs1 €BpOINENChKOro NpuBaTHOTO MpaBa JOKYMEHTIB, SIKl € MapKepamu JJis
IUBLTI30BAHOCTI PETyJIIOBaHHS CYCIUIBHUX BIAHOCHMH Ta CTyNEHsS JOTPUMAaHHS
CTaHJIapPTIB €BPOIEHCHLKOTO CYCHIILCTBA Yy TIUIONIMHI TPABOBOTO PEryJIIOBaHHS
CyCHUIbHUX BIJHOCHH. Takoro poay yHi(IKOBaHI MNPUBATHONPABOBI JOKYMEHTH
PO3pOOJISAIOTECST  €BPONMEMCHKOI0 CHIJIBHOTOIO $IK OKpPEMI KPOKM Ha UHUISIXY [0
(1HANTBHOTO CTBOpPEHHS €BPONENCHKOr0 LMBLIBLHOTO Koaekcy. ITomixk o3HaueHuX
aKTiB BapTO Ha3BaTH, Hacammepen, The Draft Common Frame of Reference.

Y Teopii NUBIILHOTO TIpaBa 3a3HAYAETHCS, IO O3HAYCHI MPUHITUIHU
JOTOBIPHOTO IpaBa HaJAUIEHI cTaTycoM «soft lawy, BIAMOBIIHO 3aCTOCYBaHHS iX HE €
IMIIEpPAaTUBHO 3a0e3MeUyBaHUM JEpPXKABOIO, ajie BOHU € TUMH IUISIMH, SIKI TTOBHHHI
OyTH JOCSTHYTI. YUYEHOI 3a3HaudaeThCs, 110 Taki [lpuHmunu He € Hi
HaJHAI[IOHAIPHUM, Hi HaIllOHAJTHHUM, HI MDKHApPOJHUM IPaBOM, IOMPH II€, MAIOTh
MIEBHY IOPUJUYHY CUITy, SIKIIO CTOPOHHU JOMOBHWJIMCS YPEryJlOoBaTH CBIH JOTOBIpP
nuMu  npuHiunamu  [2, c¢. 40]. BukopuctoByBaTH TOJ0KEeHHS [IpuHIMMIB
€BPOIEUCHKOTO JOTOBIPHOTO MTpaBa MOXHA SIK 100 MIKHAPOJHUX TPAHCAKIIIHN, TaK 1
y BHYTPIIITHBOMY TOProOBeJIbHOMY 000poTi [3].

DCFR € mposiBOM AOMIHYIOUOTO Yy €BpPONEWCHKOMY MpaBl TPEHAY IIOJI0
BIIMOBU BiJl IMIIEPAaTHBHOIO 3aKOHOJABYOIO PEryJIOBAaHHS NPHUBATHONPABOBUX, Y
TOMY 4YHCI, JOTOBIPHUX BiAHOCHH. Y 1IbOMY po3pi3i 3HakoBow € Te3a O.L
XapuTOHOBOI, SIKOIO 3a3HAaYa€ThesA, 1Mo TojoBHOMO imeet0o DCFR e xoHmeHTpaiis Ha
BIJIMOB1 BiJ] 3aKOHOJABYOTO PETYJIOBAHHS BIAHOCHH y TPUBATHOMPABOBIN cdepi.
CaMe TOMy, HaroJIollye y4eHa, BapTO BECTH MOBY HE PO UEProOBUH MPOEKT aKTY
3aKOHOJIaBCTBA, @ MPO HATMIOBHEHHS MPUBATHUM 3MICTOM €BPOMNEHCHKOTO MpaBa Ta
aKTUBAIII0O TaKUM YHHOM OOTOBOPEHHS Ta TMOJANBIIOTO YCYHEHHS NpoOsieM
MPUBATHOTO TMpaBa y eBporeicbkomy mpocropi [1, c. 6]. O.1. Xapuronora ta €.0.
XapuTOHOB BAAJIO MiAKPECITIOIOTH T€, [0 MAEMO TEHCHIIIIO J0 HAMTOBHEHHSI TpaBa
aKC10JIO0T1YHUM 3MicTOM [4, c. 8].

3a pesyabTaTaMu HacKpi3HOro aHamizy cTpyktypu 1 3micty DCFR moxHa
OJIHO3HAYHO KOHCTaTyBaTH HAasBHICTh JIBOX OCHOBHHMX TPEHJIB IIOJ0 KOHIIEOTY
noroBopy y €spori. Ilo-nepmie, imerbest mpo te, mo DCFR MicTATh IpyHTOBHY
KOMIUIEKCHY JOKTpPUHAJIbHY 0a3y pO3YMIHHSA JOTOBIPHOI KOHCTPYKII B SIKOCTI
IOPUAMYHOTO aKTy Ta TIPAaBOBIIHOIIEHHS, SKE€ BHHUKAa€E 3 JOTOBOPY 1 Mae
3000B’s3anbHui  xapaktep. Y Pozmimi 1 DCFR  pgoroBip TepMiHOJIOTIYHO
BU3HAYAETHCS SK JIOMOBJICHICTh, SKa TOPO/Kye ab0 Mae Ha METI TOPOKCHHS
3000B'I3JIbHUX MPABOBITHOCUH MPABOBITHOCHHHN 200 Ma€ Yd Ma€ Ha METI MAaTH 1HIII
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npaBoBi Hacnuiaku. lle aBocTopoHHIM a00 6araToCTOPOHHINM JBOCTOPOHHIM abo
OaratoctoponHii ropuguunuii akt (II.-1:101: (1) [3]. Takum umnom, DCFR
moOy/I0BaHI Ha OCHOB1 YCTaJ€HOTO Yy JOKTPUHI ITUBUIICTUKH KOHIIENTYaJlbHOTO
OaueHHs IOTOBOPY B SIKOCTI aKTy SIK PI3HOBUIY IOPUAMYHUX (DAKTIB, IO BHU3HAYAE
3almycK MeXaHi3My peai3aliii Hopmu mpasa. [Ipu 1ibomy morosip, sik 3a3Haudae B.B.
BacunbeBa, me BU3Ha4ae 3MICT Ta OOCST JOTOBIPHOTO 3000B’s3aHHS, BUCTYMNAIOUU
CBOEPIAHOIO «IIH3010», Uepe3 Ky MPOXOATh HOPMHU MpaBa MO0 BPETYIIOBaHHS THX
Yy 1HIOUX BIJHOCHH 1 3aCTOCOBYIOTBCA YK€ 13 BpPaxyBaHHSAM 1HIUBITYaJbHUX
1HTEpECiB CTOPIH JOTOBOPY [5, c. 39].

[To-apyre, anami3 3micty DCFR € cBigueHHSIM TOro, IO y €BPONEUCHKOMY
IPOCTOP1 JOTOBIpHA KOHCTPYKI[S PO3IMIIAIAETHCS YHIBEPCAIBHO — €AMHO 1 MJiA
IUBUIBHUX 1 JUJI rocnogapuux BigHocwH. Y mojoxkeHHsx DCFR ycraHoBmoeThCs
OJIHAKOBUI ME€XaHi3M MPaBO3aCTOCYBAHHS SIK IIOAO JIOTOBOPIB, y SIKMM CTOPOHOIO €
3BUYaiiHa oco0a, Tak 1 cy0’ekT Oi3Hecy. CrewiajiibHi MOJIOKEHHS MIOAO0 MEPEeiKy
BUJIIB JIOTOBOPIB B TOCHOJAPUYMX BIIHOCHMHAX HE MICTITBCA B TaKoro pojay
yHI(DIKOBAaHUX TPUBATHOIPABOBUX JIOKyMEHTax. BuHSATKOM € noroBopu y cdepi
cnoxkuBunx mnociyr. Illogo cyG’ekTiB, ki HanalTh Takli TOBapH, IMOCIYTH YU
BUKOHYIOTh POOOTH MO0 CIOXHUBAYIB TMepeadadyaeThCs CIEKTP JOJAATKOBUX
000B’s13K1B, 30kpema, nepeamoroipanx (I11.-3:102: DCFR) [3].

Bapro Bim3HauumTH, MmO caMmMe Takl TpPEHAM € MPIOPUTETHUMU 1 IS
BITYM3HSHOTO TPUBATHOTO TMpaBa. Y pycll Cy4YaCHUX aKTHUBHUX IPOLECIB
pexoaudikamii, [uBinpHuN Komekc VYKpaiHM CcTa€ MPIOPUTETHUM Oa30BUM
MPUBATHOIPABOBUM aKTOM JJI PETYJIOBaHHS K KIACMYHMX LMUBUIBHUX, TaK 1
TOPTiBEJIBHUX JIOrOBOpIB. BKazaHl TEHJEHII BIAMOBITAIOTh MPIOPUTETHUM
IIHHOCTSM, 3ajiekiapoBanuM B DCFR.
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Koccak Bonooumup Muxaiinioeuu

00KMOp 10PUOUYHUX HAYK, npoghecop, 3a8i0yeau
kagheopu yusinbHozo npasa ma npoyecy Jlbeiecvkozo
HayionanbHo2o yHieepcumemy imeni leana Opanka,
3acnyacenut wopucm Ykpainu

HOBENI3AUIA TEPMIHONOINYHOIO AnAPATY
PErynioBAHHA AoOrosBiPHuUX BifHOCHMH B YMOBAX
PEKOOU®IKALIIT LMBUJIbHOIO KOOEKCY YKPAIHM

B cywacHux ymoBax pekoaudikaiii IUBUIBHOTO 3aKOHOJABCTBA BaXKIIUBE
MICIIE BIJBOJUTHCS HOBEJi3allii IOJOKEHb JOTOBIpHOTO TMpaBa. Jloromip e
YHIBEpCAJIBHOIO MPaBOBOIO (HOPMOIO pEryjIioBaHHS MpPUBATHUX BigHOCHH. B
HusineHOMY konekci Ykpainu 2003 poky (mami — UK VYkpainum) [1] micTuThCs
BHU3HAUEHHS IMBUIBHO-IIPABOBOTO JIOTOBOPY SK JOMOBJIEHOCTI JBOX a0o Oiblie
CTOpIH, CIPSIMOBAHOI Ha BCTAHOBJICHHS, 3MiHy a00 MPUIMHEHHS IUBIILHUX MPaB Ta
000B’sI3KiB, X04a B 0OaraTboxX KOAM(DIKOBAHMX aKTaX IHMBLILHOIO 3aKOHOJABCTBA
€BPOIEUCHKUX KpaiH BIJACYTHS HOpMAaTWBHA JEQIHIMIS KaTeropil «IpaBOYUHY,
«zoroBip». Ha3zBaHi TepMiHH TIyMa4YUThCS BUKIIOUHO Ha JTIOKTPUHAILHOMY PIBHI.

JoroBipHa (opMa peryiaroBaHHS BITHOCHH € OJHIEI0 3 BAXJIMBUX 1HCTUTYIN
MBUILHOTO TIpaBa. [[oroBip € peryiasiTopoM NpUBaTHUX BIIHOCHUH MPAKTUYHO y BCIX
obyacTsIX CycmniibHUX BigHOCHH. Sk migkpecnmioBaB B.B.JIyib, KoHCTpyKInis
JIOTOBOPY ITPOHMKAE B yCi chepr EKOHOMIYHOTO Ta JYXOBHOIO KUTTS CYCIUIbCTBA. B
HUHIIIHIX YMOBax 3pOCTa€ POJb JOTOBOPY SIK YHIBEPCAIBbHOI Ta HAWAOUIIBHIIIOL
paBoBoOi (OpMH ONOCEPEIKYBaHHS pUHKOBUX BiHOCHUH [2, C.118].

ToMy axkTyanbHUM € TeEperjsag MEeBHUX KOHILENTYyaJIbHUX TMO3ULIA 00
pEryJIIOBaHHS JOTOBIPHUX BIJHOCHH B KOHTEKCTI CydacHUX peaiiil pexoaugikarii
[uinpHOTO KOAEKCY YKpainu. Hacammepen 1e cTocyeTbes MOALTY JOTOBOPIB Ha
OJIHOCTOPOHHI, JIBOCTOPOHHI Ta 0aratocTopoHHi. Buxonsuu 3 aHaizy MOJIOXKEHb
ct.cT. 202, 626 LluBiIbHOrO KOJEKCYy YKpaiHM B OyIb-sIKOMY JIOTOBOpI Mae OyTu
IMOHaMEHIIIe JBO€ CTOpiH. ToMy mudepeHIaiis I0roBOpiB Ha OJHOCTOPOHHI,
JIBOCTOPOHHI Ta 0araTtoCTOPOHHI 3a KPUTEPIEM 3YCTPIUHOTO OOOB’S3KYy HE €
0OTPYHTOBAHOIO.

3a kputepieM OOOB’SI3Ky, SKHH TIOKJIaJIa€ThbCsi Ha CYO’€KTIB JIOTOBIPHUX
BIJIHOCHH, JIOTOBOPH HEOOX1THO TU(epeHIIIoBaTH Ha OJHOCTOPOHHBO3000B A3yH0Ul,
JIBOCTOPOHHBO - Ta 0araToCTOpPOHHBbO3000B’sI3yI0oUi. B  0JHOCTOPOHHBO3000B’ -
3YIOUHX JOTOBOpPAX MpaBaM OJIHIE] CTOPOHU JOTOBOPY KOPECHOHAYETHCS 00OB’SI30K
Opyroi (HampuKiaj, JAOTOBIp TMO3UKH). Y JIBOCTOPOHHIX 1 ©0araToCTOPOHHIX
JIOTOBOpaxX CTOPOHHU MAalOTh B3a€MHI IpaBa Ta 000B’A3KHU.

3MICT IOrOBOpPY CTAaHOBJIATH YMOBH (ITyHKTH), BU3HAUEHI Ha PO3CYH CTOPIH 1
MOTO/PKCHI HUMU Ta YMOBH, SIKI € 00OB’SI3KOBUMH BIJMOBITHO J0 aKTiB IIMBIIHHOTO
3akoHOAaBcTBa. 3rigHO 3 cT. 638 LK VYkpainu 1noroBip € yKIaAeHHM, SKIIO
CTOPOHAMHU B HaJIeXkKHIM (Popmi JOCSATHYNIM 3roJu 3 yCiX ICTOTHHX YMOB JIOTOBOpY.
IcToTHUME yMOBamMHM JOTOBOPY € YMOBU MpO MpPEIMET J0TrOBOPY, YMOBH, IO
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BHU3HAYEHI 3aKOHOM SIK 1CTOTHI 200 € HEOOXITHHUMH JJIsl IOTOBOPIB JaHOTO BHUIY, a
TaKoXX YCi TI YMOBH HIOAO SIKUX 3a 3asiBOI0 Xxo4a O OJiHI€l 13 CTOpiH Mae OyTu
JOCSITHYTa 3roj1a.

[{ina 3araiaoM € iCTOTHOIO YMOBOIO OY/Ib-SIKOTO OILIATHOTO J0ToBOpYy. LliHa, sk
MPaBUJIO, BCTAHOBIIIOETHCS 3a JOMOBIICHICTIO CTOPiH. Y BHUMNAJKaX BCTAHOBJICHUX
3aKOHOM, 3aCTOCOBYIOTHCSI LIHU (Tapu(H, CTaBKU TOILO), K1 BCTAHOBIIOIOTHCS 200
PETyNIOIOThCS  OpraHaMu  JepXaBHOi  Biaau a00  opraHamMu  MICIEBOTO
CaMOBPSTyBaHHS.

Sxio 1iHa y T0TOBOP1 HE BCTAHOBJICHA 1 HE MOKe OyTH BHU3HA4YEHA, BUXO/ISUU
3 HOro yMOB, BOHa BU3HAYA€THCS BUXOJAYM 13 3BHYAMHMX I[iH, IO CKJIAJIUCA Ha
aHaJoriyHl TOBapu, pPoOOTHM abo TOCIyrM HAa MOMEHT YKJIaJCHHS JOroBOpY.
KoMeHTOBaHe MOJI0KEHHSI CTOCY€EThCSA BUIIAAKIB, KOJIM BapTICTh MPEAMETA JOTOBOPY,
HaIpuKiIaJ PEMOHTHUX POOIT abo MOCIyT, He MOXe OyTH KOHKpPETH30BaHa Ha CTaAdil
YVKJIAJEHHSI JOroBopy. BogHouac 3akOHOAABENh JOMYCKAE MOKIIUBICTD BUHUKHEHHS
IUBUILHUX TIpaB Ta 00OB’SI3KIB HA IMiACTaBl JIOTOBOPY, B SIKOMY HE MOTOJKEeHa IliHA.

3a3HayeHUi TMOPSIOK TOBUHEH 3aCTOCOBYBATHCS, KOJIM JIOTOBIp BHUKOHAHUH,
aje 1iHa B HbOMY HE 6yJ1a BU3HauYeHa. KpiM 11bOTO, TEPMIH «3BHYAMHA I1IHa» Ma€

OIIIHOYHUN XapakTep 1 HOTpe6ye 3aMIHM Ha KaTETOpil0 «PUHKOBA IIiHA», SKa
ONTUMAJIbHO KOHKPETHU3YE BAPTICTh TOBAPY, POOIT, MOCIYT.

B ct. 647 IIK Ykpainu Bu3HA4aeThCs Miclle yKIafeHHs goroBopy. Jlorosip €
VKIAJCHUM y MiCIl TpOKMBaHHS (i3u4HOI 0coOM abo 3a MiCIleM 3HaXOKCHHS
IOPUANYHOI 0COOM, siKka 3poOmia MPOMO3UIII0 YKIACTH JOTOBIp, SKLIO 1HIIE HE
BCTAHOBJIEHO JOTOBOpPOM. B ymoBax MIMPOKOro 3acTOCYBAaHHS Cy4acHHMX 3acoOiB
€JICKTPOHHOT KOMYHIKAIlli B KOMEpIiHHIN cdepi KOMEHTOBAHE IIOJIOKEHHS €
apxaizmom. [Ipu npoMy Miclie yKJIaJEHHSI JIOTOBOPY HE Ma€ >KOJIHOTO MPaBOBOIO
3HAYEHHs JJI1 HOro TpakTyBaHHA SIK MiACTaBU (FOPUAUYHOTO (HaKTy) BUHUKHEHHS
LIMBUIBHUX MpaB Ta OOOB’SI3KiB HMOT0 CTOpIH, 32 BUHATKOM C(epu MINKHAPOIHUX
MPUBATHUX BIJHOCHH.

Jlo noroBopiB, SK JOBOCTOPOHHIX TPAaBOYMHIB, 3aCTOCOBYIOTHCS TaKl X
MIJICTABU Ta HACTIAKY HEJIHCHOCTI, 10 BCTAHOBJICHI Ui NpaBounHiB. HepgilicHumu e,
30KpeMa TMPaBOYMHU, SKIIO HOTO HEMINWCHICTb BCTAHOBJICHA 3aKOHOM (HIKYEMHI
MpaBOYMHK). Y 1IbOMY BHUIIQJIKy BH3HAHHS TaKOTO MPABOYUHY HEIIWCHUM CYIOM HE
BUMaraeTbcsa. BomHowac BuMOTa TMpoO 3acTOCYBaHHS HACTIAKIB HEAIHCHOCTI
HIKYEMHOTO TPaBOYMHY MOXKE OYTH Tpen sBJeHa OYJb-IKOK 3aiHTEPECOBAHOIO
0c00010, a TAKOXK 3 BIIACHOI 1HIIIATUBHU CYJIOM.

HikgyeMHUM MOHA BU3HATH JOTOBIp, SIKUM IIe¢ HE BUKOHAHWM cTOpoHamu. B
TaKOMY BHUIMAJKy BBa)KA€ThCS, 10 JOTOBIPHE MPaBOBIJHOIICHHS, 3MICTOM SIKOTO €
mpaBa Ta 0OOB’SI3KM CTOPIH HE BHUHUKJIO. Y pa3l BUKOHAHHS CTOPOHAMH JIOTOBODY,
HEJIIMCHICTh SIKOTO BCTAHOBJICHA 3aKOHOM, JIsl 3aCTOCYBAaHHS HACIIAKIB HEAIHCHOCTI
HEOOXiAHO pimeHHa cyay. I[IpaBoBI HacHiIKM HEMIMCHOCTI TaKUX JIOTOBOPIB
nependadeni cr. 216 [IK Ykpainu 3aCTOCOBYIOTBHCS, SIKIIO 3aKOHOM HE BCTaHOBJICHI
0COOIMBI YMOBH iX 3aCTOCyBaHHS a00 OCOOJIMBI MPaBOBI HACTIAKK IS OKPEMUX
BH/IIB HEJIIWCHUX MMPAaBOYHHIB.

VY pa3i posipBaHHs a00 3MiHHM JOTOBOPY 3000B’sI3aHHSI MPHUIHMHSIETHCA a0o
3MIHIOETbCSI 3 MOMEHTY JOCATHEHHS JOMOBJICHOCTI CTOpiH, SKIIO 1HIIE He
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BCTAHOBJIEHO JIOTOBOPOM 4YM HE OOYMOBJIEHO XapaKTepoM JAOTOBIPHUX BIJHOCHH.
ITincraBu 3miHu ab0 PoO3ipBaHHS BCTAHOBJICHI 3aKOHOM a00 JIOTOBOPOM, 200 3T0j1010
CTOpIH, BUXOJSYHU 3 MPUHIMUITY CBOOOJU JOrOBOpY. 3a 3arajJbHUM MPaBUIOM 3MiHA
a00 po3ipBaHHS JOTOBOPY JOIyCKAETHCA JIUINE 3a 3roJ0l0 CTOpiH. JloroBopom
MOXXYTb OyTH mepen0adeHi J0IaTKOB1 JO BCTAHOBIECHUX 3aKOHOM TIIJICTABU 3MIHH Ta
po3ipBaHHs noroBopy. IlizcTraBaMy BCTAaHOBICHUMH 3aKOHOM € ICTOTHE MOPYIICHHS
CTOPOHOIO JOTOBOPY, KOJU BHACHIOK 3aBIaHOl UM IIIKOAW, Jpyra CTOPOHA
3HAYHOI0 MIpOI0 T030aBJSETHCS TOTO, HA IO BOHA PO3paxOByBaja MpHU YKJIAJACHHI
JOTOBOPY.

VY pa3i icTOTHOT 3MIHM OOCTaBHH, SIKUMH CTOPOHU KEPYBAJIMUCS MPH YKIaJACHHI
JIOTOBOPY, JOTOBIp MOXKe OyTH 3MiHEHHMI a00 po3ipBaHUM 3a 3T0JI0I0 CTOPIH, SKIIO
1HIIIE HE BCTAHOBJIEHO JOTOBOpPOM a00 HE BHIUIMBAE 13 CyTI 3000B’sI3aHHS.
BigMmiHHICTE MK 3a3HaYEHUMHU IIIJICTaBaMU TOJIATa€ y TOMY, IO Y MEpIIOMY
BUIMAJIKY Ma€ MiClle MOPYIIEHHS TOTOBIPHUX OOOB’A3KIB OAHIEID 13 CTOPIH, a B
apyromy — (opc-MaxxopHi 0OCTaBWHHU, $SKi JOTOBIPHI CTOPOHM HE MOTJIHU
nependadnTy Ipy YKIaIeHH] 10TOBODY.

Bonnouac 3akononasens y 4.3 cr. 651 LIK Ykpainu nependadyuB moiaoxeHHS,
3TiTHO 3 SKUM Y pa3l OHOCTOPOHHBOI BIIMOBH Bij JOTOBOPY Y OBHOMY 00Cs31 200
YaCcTKOBO, SIKIIO MPaBO HAa TaKy BIJIMOBY BCTAQHOBJICHO JIOTOBOPOM ab0 3aKOHOM,
JIOTOBIp BBAXKAETHCSI BIAMOBIIHO pPO3ipBaHUM ab0 3MiHEHUM. B MONOXKEHHAX, IO
PETYJIOITh OKpeMi BHUAM JOTOBIpHMX 3000B’S3aHb BUKOPHCTOBYIOTHCS OOHUIBa
TEPMIHH: PO3IpPBaHHS JOTOBOPY Ta BIAMOBA BiJ IOTOBOpY. Tak, y BIJHOCHHAX, SKi
BUHUKAIOTh Ha MIJICTaB1 JJOTOBOPIB MiAPSTY HACTIAKOM MOPYIIEHHS MPaB 3aMOBHUKA
MOKe OyTH 3aCTOCYBaHHS HUM SIK BIAMOBH BiJl JOTOBOPY, TaK 1 pO31pBAaHHS I0TOBOPY.
30kpema, SKIIO MIAPSAHUK CBOEYACHO HE poO3MoyaB poOoTy abo BHUKOHYE ii
HACTIJILKH TOBUIBHO, IO 3aKiHUEHHS i1 Y CTPOK CTa€ SIBHO HEMOXKJIMBHM, 3aMOBHHUK
Ma€ MpaBo BIIMOBUTHCS BiJ IOTOBOPY MiAPSY Ta BUMAraTd BiAIMIKOAYBaHHS 30UTKIB
(4. 2 ct. 849 IIK Ykpainu). ToOTO HaeThes Mpo HEHANIC)KHE BUKOHAHHS TIPS THUKOM
YMOB J10roBOpy. BojHOUac 3akoHOaBelb HAJAa€ MPaBO 3aMOBHUKY Y OY/Ib-SKHI Yac
70 3aKiHYeHHs POOOTH BIAMOBHUTHCS BiJ JIOTOBOPY MIAPSAY, BUIUIIATHBIIH
MIIPSAHUKOBI TUIATy 3a BUKOHAHY YacTUHY POOOTH Ta BIAIIKOIYBAaBIIM 30WUTKH,
3aBaaHi po3ipBaHHAM AoroBopy (4.4 ct. 849 IIK Vkpainu). ¥ 1upoMy BUNAAKY
BIJICYTHE TIOPYIIEHHS YMOB JIOTOBOPY 3 OOKY MIApPSIHHUKA, OJHAK TEPMIH «B1JMOBA
B1Jl IOTOBOPY» 3aCTOCOBY€ETHCS 3aKOHOJABIIEM SIK T1JICTaBa MPUITUHEHHS JOTOBIPHUX
B1JIHOCHH.

Haromicts 4.2 c1. 852 IIK Ykpainu BCTaHOBJIEHO, 110 3a HASBHOCTI y pOOOTI
ICTOTHUX BIJICTYIIIB BiJl YMOB JOTOBOPY MiJIpsay a00 IHIIMX I1CTOTHUX HEOJIKIB
3aMOBHUK Ma€ IPaBO BHMAaraTtv po3ipBaHHS JOTOBOPY Ta BiIIIKOJIyBaHHs 30UTKIB.
TakuM 4YMHOM, HACIIIKOM MOPYUIEHHS YMOB JOrOBOPY MIAPSAHUKOM € TIPaBO
3aMOBHHMKA Ha BIIMOBY BiJl JJOTOBOPY 1 Ha PO3IpBaHHs JOTOBOPY 3 BiAIIKOyBaHHAM
B 000X BHITaJIKaX 30UTKIB.

HeoOxiaHo yHiiKyBaTH TEpMIHOJOTIYHHIA amapar JOTOBIPHOTO PEryJIIOBaHHS
BITHOCHH. TepMiH «BIIMOBa BIJ JOrOBOPY» TIIOBUHEH BHUKOPHCTOBYBAaTHUCS Y
BUIAJKaX OJHOCTOPOHHBOTO MPUIIMHEHHS JOTOBIPHUX BIJHOCHH Ha IIiJICTaBax,
nependadeHux 3akoHOM abo joroBopoM. Kareropiss «po3ipBaHHS JIOTOBOPY»
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3aCTOCOBYBATHUCA Y pasi HEBUKOHAHHS a00 HEHAJIC)KHOTO BHKOHAHHS AO0TOBOpPY
KOHTPArcHTOM.

CnucoK BUKOPHCTAHUX JKepeJt:
l. HuBinpHUN KOEKC YKpaiHU.
1. Jlyns B.B. [lo muTaHHS TpO CYTHICTH 1 3MICT HHMBIIBHO-TIPABOBOTO JOTOBODY.
IIpusathe npaso. 2019.Nel. C. 118.

Koxanoecoxa Onena Beneoniniena

00KMOpKA 10PUOUYHUX HAYK, npoghecopkKa,
npoghecopka kagheopu yusinorozo npasa Kuiecoxozo
Hayionanovnozeo ynieepcumemy imeni Tapaca
lllesuenxa, Oiticnuii unen (axademix) HAIIpH Yxpainu,
3acnyacenuti disiu Hayku | mexHiku Ykpainu

LMBUILHO-NMPABOBUM OOrOBIP Y AOKTPUHI I
3AKOHOOABCTBI YKPAIHM TA PAAI IHIWLUX KPAIH

bruckyunii Teopetnk, YuuTenb 1 Kojera JACKUTbKOX TIOKOJNIHb IUBLIICTIB
Bonogumup BacunboBuy Jlymb, sK BiIoMO, BH3HA4aB JIOTOBip, SK 1€ HHHI
chopmynboBaHo y 4.1 cT.626 I{uBiibHOTO KONekcy Ykpainu (mani - [IK Ykpainu) [1]
«Y3TOJIKEHUM BOJICBUSBIICHHSIM CY0’ €KTIB LMBIJIBHOIO IpaBa, CIPSIMOBAHMM Ha
BCTAHOBJICHHS, 3MIHY 200 MPUMUHEHHS LIUBIILHUX MPABOBIAHOCUHY, - 1 BBAXKaB, 110:
«3a CBOEIO CYTTIO IIUBUIBHO — MPABOBUH JIOTOBIP € JIOMOBJIEHICTIO, B SIKIM BTITIOETHCS
BUIbHE BOJICBUSBIICHHSI HOTO CTOPiH, aBTOHOMIsI IXHBO1 BOJIi, @ HOTO OCOOJIUBICTIO € T€,
10 BiH € IOPUIUYHUM (HAKTOM, SIKMI CIYTY€ MiJCTABOO JIJIi BUHUKHEHHS [IMBIJIBHUX
mpaB 1 000B’s3kiB» [2, C.118].

I choroH1 116 KOMIIAKTHE 1 MICTKE BU3HAYECHHS 13 JOMOBHEHHSIMH TIPO TE, IO
JIOTOBIp € OJIHI€I0 3 MIJCTaB BUHUKHEHHS IHMBUIBHO — MPaBOBUX 3000B’s3aHb 1
I'PYHTYETHCSI Ha B3a€MHIH JTOBIp1 HOr0 CTOPIH, - CIYTYy€E B3IpLEM yTUICHHS [IMOOKOTO
JOCIITHUIIBKOTO TOCBIy HAyKOBIISI, SCKPAaBUM IPUKIAJOM PO3YMIHHS HUM CYTHOCTI
CKJIQJIHUX KaTeropii, mo ¢opMyloTh YsBIEHHS Cy4acCHMX LMBLIICTIB. Buparauii
[MBUIICT BIIBOAWB JOTOBOPY IOYECHE MICIIE YHIBEpCAIBbHOI Ta HAWMOIIIBHINIO
(dbopmu onocepenKyBaHHs pUHKOBUX BigHocuH [3, C.118].

[linTpuMyroun 3arajJlbHOBU3HAHY IyMKY ILMBLUIICTIB MPO T€, IO JOTOBIp €
OofHI€El0 3 (yHIAMEHTAIbHUX KaTeropid IUBUIICTUKHM, 3HAYCHHS SKOI JUIS
MIPUBATHOIIPaBOBOI cepu Bakko mepeoiinuTy, I. €. SAkyOiBCbKU BipHO TiaMivae,
[0 «caMe HOro 3acTOCYBaHHS J1a€ 3MOTY peaii3yBaTd OCHOBHI 3acaly, Ha SKUX
3aCHOBaHl1 ILMBUIbHI BIJHOCMHU — IOPUAMYHA PIBHICTh YYAacCHUKIB, IiX BUIbHE
BOJICBUSBIICHHS, MaliHOBa caMOCTiHHICTEY [4, C.297].

Cepen 03HaK JAOTOBOPY K IOPUIMYHOTO (DAKTy TPaguIiiiHO MepepaxoByIOThCS
HACTYIHI: 110 — TepIIe, JOTOBIP BUSIBIISIE BOJIIO HE OAHIET 0COOM, CTOPOHH, a IBOX YH
Outplie oci0; mo — apyre, nependadaeTbes, 110 BOJEBUSBICHHS 3a3HaYeHUX OCIO
30iraeThbcs 3a 3MICTOM 1 ICHY€ JIMIIE 32 YMOBH BIJNOBIHOCTI TaKUX BOJICBUSIBJICHb
OJTHE OJHOMY; IO — TPETE, NOTOBIp — M€ CHUIbHA i ocib, mo mepegdadae
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JIOCATHEHHS] HUMH BIATOBITHUX IIUBLIHHO — IMMPABOBUX HACIIJIKIB, & CAM€ BUHUKHECHHS,
3MIHY YM MPUIMHEHHS [IUBUILHUX MPaB 1 000B’A3KIB.

Jlns 30epekeHHsT TpaAUIlIHHUX 1 BUTPOOYBAaHUX YacOM YSBIICHb MPO IIUBLIbHE
MPaBO BAXKJIMBO TaKOXK MaMm’SITaTH MPE3yMIIIII0, 10 3akpimieHa y 4.5 c¢r.626 LK
VYkpainy, 1 ika BCTAHOBIIIOE MPABUJIO, 3a IKUM JIOTOBIP € BIAIUIATHUM, SIKILIO 1HIIE HE
BUILJIMBAE 13 3aKOHY, YTOJIM CTOPIH, IHIIUX MPABOBUX aKTIB YU CYTI JOTOBOPY, TOOTO
TaKUM, B SIKOMY OOpKHUK, IpUKMaioud Ha cebe 3000B’s13aHHA, OTPUMYE BIIIOBIIHY
BUHAropozmy.

Ha BinMiHy Bi BIATUIATHOTO JOTOBODY, SIKUHM mepeadavae, o OOpKHUK HIYOTO
HE OTpUMAa€E 3a CBO€ 3000B’si3aHHs. Tak, 30KpeMa, BiIOyBaeTbCS MPU YKIIAJIEHHI
JIOTOBOPIB 0€30IIaTHOTO 30epiraHHs 4y Oe3MPOIIEHTHOI MO3UKU. 3 4acoM KIJIBKICTh
TaKWX JOTOBOPIB MOXKE 3POCTH 3 ypaxXyBaHHSM 30UIbIICHHS CaMOro IepesiKy
MMOIMEHOBAHUX JIOTOBOPIB 1 JIOCATHEHb B 1H(OpMAIlIHHIN, TEXHIYHIM, COIIAIbHIN
TOIIO chepax.

B. B. Jlyup HarosnouryBaB Ha TOMY, III0 HE MOYXHA OTOTOXKHIOBATU TOHSITTS
JIOTOBOPY 1 MPABOYMHY, & «3a O3HAKOIO PO3IOLITY MpaB Ta 000B’SI3KiB MIXK CTOPOHAMU
B 3000B’s13aHHI, 1110 BUHUKJIO 3 JIOTOBOPY, BUAUISIOTH OAHOCTOPOHHI Ta JIBOCTOPOHHI
noroopu» [2, C.118 - 119], npuyoMy OAHOCTOPOHHIM IOTOBIpP XapaKTePU3YEThCS
TUM, II0 OJHA CTOPOHAa B HbOMY Ma€ TIIbKU CyO’€KTHBHI MpaBa, a IHIIA — JIKIIE
Cy0’€KTHBHI 000B’SI3KH (JIOTOBOPH JapyBaHHs, O€30IJIaTHOTO KOPUCTYBaHHS MaliHOM,
MO3UKHU Ta psAf iH.). s OUIbII MOMMUPEHUX IBOCTOPOHHIX JOTOBOPIB XapaKTEPHO
MOKJIaJeHHS TpaB 1 000B’s3KIB HAa OOWBI CTOPOHU 3000B’SI3aHHS, SIKE BHUHHUKAE 3
noroBopy. Cepell HUX Takl BUTpeOyBaHI HAa MPAKTHII JOTOBOPHU KYMIBJIl — MPOAAXKY,
KOMicC1i, OpeHAH TOIIIO.

Po3pobnukn  Konmenmii  onomBienHs IIK  Vkpainm  HeomHOpas3oBo
00roBOpIOBANIM HEOOX1THICTh PErVIaMEHTaIlli OKPEMHUX BHUIIB JOTOBOPY, MPO 1110 MOBa
OyTH 1THU HIXKYe, 1 TPOMOHYBaIM mnependaunTd y KHu31 mnepiriii 3MICTOBHO
PO3LIMPEHUNM CTPYKTYPHUM Tiapo3/Aia, Ha3BaBiu oro «IIpaBounHM 1 10roBOpm», B
SAKOMY «OyIyTh BU3HAYATHCh SIK OCHOBHI XapaKTEPUCTUKHU IUX KaTEropii, YMOBHU
JIHACHOCTI TPAaBOYMHIB 1 JIOTOBOPIB, @ TAKOX HACHIIKMA 1X TMOPYIICHHS 1 MiJICTaBH
HeziicHocT» [5, C.349], 3 oqHOYaCHUM 3aKpPITUICHHSIM Y IIiH e TJIaBl MOJIOKEHb MPO
BHJIH JIOTOBOPIB.

HaykoBI1i cboroHi BpaxoByOTh TOM (hakT, 110 K y €Bpori, Tak 1 B YKpaiHi B
OCTaHHI JECATHIITTS IIBUIKOTO PO3BUTKY HaOylIld HOBI NPaBOBITHOCHHH, SKI
notpedytoTh BperymoBanHs y LIK Vkpainu i1 siki Bxe BperynaboBani y HiMmeuuuHi i
Opanirii. SckpaBUM NMPUKIAJAOM € JOTOBIP MPO 3AIMCHEHHS TYPUCTUYHUX TOI3I0K Y
chepi HaTaHHS TYPUCTUYHUX TTOCIIYT.

[{uBimicT BOAUarOTh JOIIJILHUM 3aKPIMUTH 3aKOHOJIABUO TAKOX JOTOBOPH IIPO
HaJaHHS MEAUYHHUX TMOCIYT, MEPCOHAIBHOTO 30epiraHHsl 010JIOTIYHUX MaTepiajiiB B
6100aHKy, TTpo HaJaHHs 1H(QOPMAIITHUX TOCIYI, ITPOBOTO PU3HUKY, MPO HAJaHHS
IpaBa Ha TUMYAacOBE KOPHUCTYBAHHS MPUMIIICHHSAM, OpOKEPCHKHU JOTOBIP TOIIIO,
nosicHooun 1e, Sk 1 A. A. I'epu, nmorpedoro «iMIieMeHTalii 10 HaI[lOHAJIBLHOTO
3aKOHOZABCTBA HOBUX JIOTOBIPHUX KOHCTPYKLIH, iK1 Hapa3i BiacyTHi B LIK, ane noOpe
3apeKOMEHIyBalii ceOe B IIUBIILHUX KOACKCaX 1HIMUX aepxkay [5, C.737].
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Busnauaroun J1OroBip SIK y3ropKeHY BOJIIO, Y BIAMOBITHOCTI JI0 SIKO1 OJTHA UM
JeKUIbKa 0¢10 3000B’SI3yIOThCS TI€pe]] 1HIIO 0CO00K YM 0C00aMu PO 3I1HCHEHHS
3ycTpiuHoro HajanHs, [{uBinpHuil kogexc Ksebeky (mami — LK KBebGeky) momissie
noroBopu y cT. 1378 Bigniny Il I'maBu apyroi Ha 1OTOBOPH MPHUEIHAHHS 1 TOTOBOPH
13 B3a€EMHO TOTO/KEHUM 3MICTOM, JIOTOBOPH CHHAJJIarMaTU4YHI 1 OAHOCTOPOHHI,
BIJITUIATHI 1 O€30IIaTHI, MIHOBI 1 pU3UKOBaHI, JOTOBIPHI 3 OJHOYACHUM 1 TaKUM, 11O
TpUBA€, BHUKOHAHHSM, TaKOX 3a3HAYA€ThCs, IO ICHYIOTh JOTOBOPU 3a YYacTi
cnokuBavya [6]. HaBiTh mOODKHMIA TOTNSI HA 3ampOIOHOBAHUM TMOAUT CHOHYKA€E
OLIBIIT TIMOOKO O3HAMOMHTHCH 1, MOXKJIMBO, JICIIO BHUKOPHCTATH - SKIIO HE IS
OHOBJICHHSI HAIIOTO IMBIIFHOTO 3aKOHOMABCTBA, TO JJISI TCOPETHUYHHUX JOCIIKECHb —
MOSICHEHHSI KO)KHOTO 13 TPYI AOTOBOPIB, SIKI 3aKpIIJIEHI Y HACTYNMHUX cTartsax 1379 —
1384 11K KBebeky.

BiTYM3HIHUMH LUBLTICTAMH aKTUBHO OOTOBOPIOETHCS MHUTAHHS MOMJIMBOCTI
BKJIFOYCHHSI B OHOBJICHUM KOJEKC BXKe C(HOPMOBAHUX 1 TaKUX, IO PO3BUHYIMCS Ha
MPaKTUIll JOTOBOPIB (paHUai3uHTy, (PAKTOPUHTY, KOMIIEHCAI[IMHHUX 1 PaMKOBHX
JIOTOBOPIB TOIIO, IO CTAa€ 3PO3YMUIMM, SKIIO CTaTU Ha TO3HUIII0 PO3POOHUKIB
onoBieHoro IIK VkpaiHu, sKi OCHOBHUM KpHUTEpIEM JJI1 BKJIIOYEHHS TaKUX
JIOTOBOPIB BU3HAYaIOTh iX TMOIIMPEHICTh Yy UMBUIBHOMY 3aKOHOAABCTBI KpaiH
€pomnericbkoro Coro3y, OCKUTbKH YKpaiHa mparte rapMOHI3yBaTH CBOi HOPMU IpaBa
3 HopMamH npasa 11poro Corozy» [5, C.350].

[TinTpuMku 3aciyroBye mpomosuilis po3podHukiB oHoBieHoro LK VYkpainu
PO HEOOXITHICTh 30CEPENUTH yBary HE TIJIBKHA Ha JOTOBOPI, a 1 Ha BCIX MiACTaBax
BUHMKHEHHSI 3000B’s3aHb, 1110 BiAMOBiAae miaxonam, 3akpimieHuM y DCFR miomo
MOJIOKEHb TPO 3000B’SI3aHHS, SIKI BIJIOKPEMJICHI BiJ TMOJOXEHb, IO CTOCYHOThCS
I1ICTaB BUHUKHEHHS 3000B’s13aHb [7, C. 46].

BneBHena, 1110 BUCIIOBIIIO 3arajbHy JTyMKY YCIX BITYM3HSHUX LUBLIICTIB, SKIIIO
B JICHb, MIPUCBSIYCHUN TaM’AT1 JIOKTOpa IOPUIMYHUX HayK, akajgeMmika Bomogumupa
BacunroBuua Jlyiiss BUCIIOBIIIO BIEBHEHICTh Y TOMY, II0 3BEPTAIOYUCH JO HAYKOBUX 1
3aKOHOAABYUX IMPOOJIEM JOTOBIPHUX BIAHOCHH, MM 1€ HE pa3 MEPEUuUuTaEMO IMpaili
Kopudess yKpaiHChKOi LMBUIICTUKHA, aBTOPUTETHOTO 3HABLS HAYKOBUX MpoOiIeM
MIPUBATHOTO TIpaBa — JIJIsl TOTO, 00 MEPEKOHATUCH Y MPABHIIBHOCTI MPOTHOCTUYHUX
nepen0adeHp i€l JIereHaapHoT 0COOMCTOCTI.
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Kouun Bonooumup Bonooumupoeuu

HAayKo8Ull KoHcyibmanm cy0ooi Koncmumyyitinozo
Cyoy Vkpainu, nposionuii Haykosuii cniepooimuux
8100iny npobaem npusamuozo npasa Hayxkoso-
00CNIOHO20 IHCMUMYMY NPUBAMHO20 NPABA |
nionpuemnuymaa imeni akaoemixa @. I'. Bypuaxa
HAIIpH Ykpainu, kanouoam mwopuduyHux Hayx,
cmapuiuii 00CIOHUK

TEOPETUYHI nornsaauv B. B. nNyusa HA AOroBiP y
EKOHOMIYHINA OIANbHOCTI

TBopuuit cnagok Bosogumupa BacwnboBuya Jlyis He oOMeXyeTbcs HOTO
JPYKOBAaHUMH TIpaIsiMM, BHUCTyIaMHU Ha KOHQEpEeHIisaX, MyOJiyHUX 3axHCTax
JUCEPTALN UM 1HIIMX HAYKOBUX 3aCIJJaHHAX, OCKUIbKH KOXHA XBUJIMHA CIIJIKYBaHHS
3 HUM OyJla HAOBHEHA YXUTTEBOI MYIPOCTI, MO3UTHUBHOTO MOTJISAY Ha KUTTA Ta
MOCTIHOTO pyXy Brepea. Jlumie BueHWU, KOTpUM Ma€ SKOCTI JAOOPOYECHOCTI,
MOPSITHOCTI Ta CIPABEIJIUBOCTI MIT HAMMMCATH TAaKy BEJIWMYE3HY KUIBKICTH Mpallb,
MPUCBAYEHUX JIOTOBIPHUM BIJHOCHHAM, KOPIIOPATUBHOMY TMpaBy Ta IMBUIICTHII
3arajom, siki He BTPadar0Th CBOET aKTyaJabHOCTI. AHami3yroun pobotu Bomogumupa
BacwiboBrua, MOXIMBO HE JIMIIE 3TajlaTd BUAATHOTO HAYKOBIISA, a BIATBOPUTH Yy
mam’sTi yci TerjIi MOMEHTH, Ko Buutens OyB mopyd, ajpke MOMpU yCi HAyKOBO-
aAMIHICTpaTUBHI BIIHOCMHU BCl MU CHpHUMaNM HOro sSIK HACTaBHHUKA, Nejarora Ta
MOpaTHAKA.

JloCHimKEeHHS. 20Cn00apcuvkux 002080pié COPUYMHEHO 17€0JIOTTYHOK OCHOBOIO
KUTTS PAITHCBKOI JeprkKaBH, sika OyJia 3aKpillJieHa Y HOPMAaTUBHOMY PEryJIlOBaHHI.
Tak, [{uBinpHuit kogexc YPCP 1963 poky 6e3nocepeHbO MICTHB HOPMY, 3a SIKOIO
«eocnooapcvke ocummsa  Ykpaincoekoi PCP  BU3HA4a€ThCs 1 CIPSMOBYETHCS
JepKaBHUMHU TUIAHAMU E€KOHOMIYHOTO 1 COLIAJIbHOTO PO3BUTKY» (Ipyre pedeHHs
yactuHu Jpyroi crarTti 1). Takuil miaxijg A03BOJSB PO3MEXKYBAaTH TaK 3BaHe
«OypKya3He CYCIUIBCTBO» 3 MOpP208UMU YeoOamu Ta TIPAarHEHHSM TMEpPerTH 10
RIONPUEMHUYBKOI chepu HA TIIIAXY IO «yCYCIUIBHEHHS TOCTIOIapCTBay [2, ¢. 6-7].

Ha nymky B. B. Jlyus ecocnooapcekuti (xo3siicmeennbulil) 00206ip € «IpaBOBOIO
¢dbopMo10, HAMOLIBII aJEeKBATHOI0 €KOHOMIYHOMY 3MICTY BIJIHOCHH COILUaTiCTUYHUX
HOIANPUEMCTB Y cdepi posmoaity Ta OOMIHY pe3yiabTaTaMu iX BUPOOHHUYO-
roCloIapChKoil JisbHOCT [7, ¢. 172]. BuBuaroum 1mutoBaHy poOOTy, CydacHUM
JOCJTITHUK TEeBHE 3BEPHYB OM yBary, IO MIJCTaBOIO JJIsl BUHUKHEHHS JOTOBIPHUX
BIJIHOCUH OyJu BIAMOBIJAHI IJIaHW BUPOOHMIITBA, iJiesd sSkux Oyna chopmMoBaHa y
BianoBiAHiM moctanosi LK KITPC ta Paau Minictpie CPCP Bix 4 sxoBTHs 1965 poky.
Tobto 10 Ge3nmocepeHbOr0 YKIaJACHHS JOTOBOPY ICHYBAJIM BIiAMOBIIHI CTaili, SKi
MaJld  aJAMIHICTPATUBHO-TIPABOBUMA  3MICT, a TakKoXX [JO TIEBHOI  MipH
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XapaKTepU3yBaIKCs MPOSIBOM IIUBLILHO-MPaBOBOi (popmu. Ciliji TaKOXK 3aKIIEHTYBAaTH
yBary Ha BHUCHOBKY aBTOpa, IO «aHaji3 MPaKTUKU IJIaHyBaHHS BUPOOHHUIITBA
3allaCHUX YacTWH, HANpHKJIAJ, CBIIYUTh, [0 BHACIIJOK HACTYIMHUX 3MiH
3aTBEPKEHUN BapiaHT BUPOOHUYOI MPOrpaMu BIAPI3HAETHCS BiJ YTOYHEHOI B KiHIII
poky npubau3Ho Ha 60—80 %» [7, c. 178].

OTxe, OCHOBHa IMpoOjemMa y JOTOBIPHOMY pETryJIIOBaHHI TOCIOAAPCHKOT
TISUTBHOCTI PaJsTHCHKOTO MEPIoly — HEMOXIIUBICTh HAJIEKHOTO BUKOHAHHSA IUJIaHY Ta
OaxaHHS «HENOAMTMBUX TOCIOAAPHUKIBY BUUTH Y «IEPEAOBUKH», HEXTYIOUU
HAJIC)KHUM BHKOHAHHSIM TOCIOJAPCHKUX 3000B’s3aHb. Taka mifMiHa 00’ €KTUBHUX
€KOHOMIYHMX OOOB’SI3KIB  aJIMIHICTPAaTUBHUMHU  CTaja YEProBUM  «KPUXKHUM
KaMIHIIEMY, 1110 TIPU3BIB JI0 pO3MNaay PaIsSHChKOI €KOHOMIKO-TIOIITUYHOT CUCTEMH.

JlocnikeHHs JOTOBIPHOTO PETYJIIOBaHHS B yMOBax MOOYIOBU PUHKOBOI
€KOHOMIKM B YKpaiHi Ta BIJICYTHICTh 1JI€OJIOTIYHOIO THUCKY HAJajI0 MOXKJIMBICTh
0e3MmocepeTHbO 30CEPEAUTUCS HA MTPUBATHOIPABOBUX OCOOJMBOCTSAX IIUX BIJHOCHH.
B. B. Jlyup cnpaBeminBo CTBEPXKYBaB, 10 «HAHOUIBII JOLUUIBHOI 1 aJEKBaTHOIO
BUIBHUM PUHKOBHMM BIJJHOCMHAM IPaBOBOIO (POPMOIO OIMOCEpEIKYBaHHS TaKUX
BIIHOCUH € IIMBUIBHO-TIPAaBOBUM  JOTOBIp  (KOHTPAkKT), apkKe pe3yJbTaTH
MIIMTPUEMHHUIIBKOI  TISTTBHOCTI  PEai3ylOThCsl Ha PHUHKY TOBapiB 1 TMOCIYyr Ha
JIOTOBIpHUX 3acamax» [6, c. 9].

Tak, aBTOp, aHANMI3yIOYM JOTOBIp SIK IOPUANYHUN (DaKT, BU3HAYAE TaKi HOro
O3HaKW: 1)y HbOMY BHSBISETHCS BOJII HE OJHIET 0COOM (CTOpOHH), a JBOX YH
KUTIBKOX, IPUYOMY BOJICBUSIBJICHHS! YUYACHUKIB 32 CBOIM 3MICTOM MOBHHHO 30iratucs i
BI/IMOBIZIaTH OJIHE OJTHOMY; 2) IOTOBIp — II€ TaKa CIJIbHA JIis 0ci0, sika CIpsMOBaHa
Ha JIOCATHEHHS TIEBHUX IIMBUIBHO-TIPABOBUX HACTIAKIB: HAaOyTTs 3MiHY abo
MPUTIMHEHHSI LUBUILHUX TIpaB Ta 000B’s3KiB. Came 3a I€I0 03HAKOK IMBLIBHO-
MPaBOBUI JIOTOBIP BIAPI3HAETHCS BiJ JOTOBIPHUX (OPM, 110 iX BUKOPUCTOBYIOTH B
IHIIMX Trajgy3sx mpasa (TPyAOBOMY, MIKHApPOJHOMY IMyOJIYHOMY TOIIO) 1 /i€ BOHH
Ha0yBaloTh crienudiuHux puc [6, c. 24].

TakuMm YMHOM, Mar4W Ha3BaHE TEOPETUYHE PO3YMIHHS JOTOBOPY, BUCHUU
chopMyITIOBaB Taki OCOOIHMBI PUCH RIONPUEMHUYBLKO2O 002080pY: 1) cy0’exkTamu €
Cy0’€KTH MIANPUEMHUIIBKOI TISIBHOCTI; 2) HOTO 3MICT CTaHOBJISATH YMOBH
BIJIMOBIJTHO /IO METH 3IMCHEHHS IMMIANMPUEMHUIIBKOT TISITLHOCTI a00 1HINUX IIUICH, HE
MOB’SI3aHUX 3 OCOOMCTUM (CIMEMHHM, JOMAIIIHIM) CIOKUBAHHAM; 3) JUTsl JESKHUX 1X
BUJIIB MOXE BCTAHOBJIIOBATHCS OKPEMUU TOPSAIAOK iX YKIaneHHs; 4) NeBHUMH
OCOOJIMBOCTSIMU MOXKYTh XapaKTepU3yBaTHCS TOPSAIOK BUKOHAHHS a00 YMOBH
BIIMOBIAILHOCTI CTOPiH [6, c. 31].

@dakTUYyHO, CcaM€ TaKe  CHIBBIHOLIEHHS  UMBUIBHO-IIPABOBOIO  Ta
H1AIPUEMHUIIBKOTO JIOTOBOPIB CTBOPWJIO MIATPYHTS ISl MOTJISAAY HAa HHUX SIK Ha
3arajibHe Ta 0COOJIMBE MPABOBI SABUIIIA, 110 JAeTaibHO onucye B. C. Minam [8, ¢. 241],
30KpeMa, Haraayrdu Ipo 3arajlbHONPAaBOBY MPUPOAY JOTOBOPY SK YHIBEPCAIBHOTO
MPaBOBOrO 3aco0y BIOPSAKYBaHHS CYCHUJIBHMX BIIHOCHH, a TaKOX 1HII
BUOKpEMJICHI Taiy3eBi BimHOcMHU [8, c. 268]. BodeBuap, IUBUILHO-TIPABOBHIA
JIOTOBIP X0Y 1 MOKHA HA3BaTH TaTy3€BUM BITHOCHO 1HIIIUX JOTOBIPHUX KOHCTPYKIIii,
OJIHAK CaMe€ BIH € «B3IPIIEBUM» JJII MPAKTUYHOTO TOSICHEHHS IHOTO IMPABOBOTO
SIBUIIIA.
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Ha miarBepmkeHHs 11i€i Te€3W CHiJ NpOUUTYBaTH HACTynmHy mno3uiiro B. B.
JIlyusi:  «CyTHICTb  YUBIILHO-NPABO6020 JOTOBOPY CTAaHOBUTH yroga (3roja,
JIOMOBJICHICTh, TOPO3YMIHHS, KOHCEHCYC TOIIO) JBOX abo OuIbllle CTOPiH,
CIpsiIMOBaHA Ha BCTAHOBJICHHS, 3MiHy a00 TIPUNIMHEHHS YUBLILHUX NpaA8 ma
00086 ’s3kie» [5, ¢. 303].

Ha nymxy O. A. bensiHeBH4, rocrnofgapchbKuii TOTOBIP MICHIs HOT0 YKIAACHHS
OpU3BOAUTh B JUHAMIYHUNA CTaH HOPMATHBHI PEryJsTOPH, MLIO0 ICHYIOTh Y
HOPMATHBHO-TIPABOBINA (FOPUAWYHINA) TJIOMUHI (Tepexiy TpaBoBoi HopMu 13 il
CTaTUYHOTO CTaHy B AaKTHUBHY) Ta Yy TMO3alOpUIMYHIN miIomuHi (1HIN MOJenl
VIIPaBJIIHHSA CHUCTEMOIO CYCHUIbHUX BigHOcuH) [1, c. 525]. OctaHHS Mojelb
ICHYBaHHSl CYCHUJIBHUX BIJIHOCHH, K 3ayBaxye B. B. Jlymb, Moxe icHyBatu y
BUIMAJIKYy YITKO CHOPMYJIBOBAHUX y JIOTOBOP1 YMOB (TMYHKTIB), SIKI 3 JOCTaTHBOIO
MTOBHOTOIO 1 HECYTIEPEYHICTIO OJIHA OAHIN PO3KPUBAIOTH 3MICT JIOTOBOPY 1 111l (METY)
roro yknajaeHss [4, c. 127].

Paszom 3 TuM, mompu 3aKOHOJABUOIO 3aKpIIJIEHHS CBOOOIM JOrOBOpPY Ta
CBO0OM MIAMPUEMHHUIIBKOI ISUTBHOCTI «030yTHCS HOPMATUBICTCHKOTO MIAXOAY» Y
Teopli Ta MpakTulll BKpaii Baxkko. B. B. Jlymp HaronomnryBas, 110 «Ba>KJIMBOIO YMOBOIO
YUHHOCTI  (AICHOCTI) JOTOBOpPY, IO OIOCEPEIKOBYE BITHOCHHH Y  cdepi
rOCIOAAPCHKOT JiSITLHOCTI, € HOTO BIAMOBITHICTh BAMOTAM YAHHOTO 3aKOHO/IABCTBA
[3, c. 38], ToMy «y PO3BUTKY IHCTUTYTY JOTOBOPY B Cy4yaCHHUX yMOBaX MOMITHa Iis
PI3HHX 3a XapaKTEepPOM 1 YaCTO CYIMEpPEWIMBUX TEHICHIIIN» MO0 CBOOOIU JOTOBOPY
Ta 3a0e3nedeHHs myOIiqHOoro MopsiaAKy [3, c. 42].

Takum yrHOM, HaykoBi mo3uiii B. B. Jlyns momo moroBopy B €KOHOMIYHIH
JISTBHOCTI IPYHTYIOTHCA Ha HOTr0 MPUBATHOMPABOBUX JTOCIHIIKEHHAX TOCIOAAPCHKUX
BIJIHOCHH PAJITHCHKOTO MEPIoy, a TAaKOXK MIAMPUEMHUIIBKUX Ta IUBLIHHO-TIPABOBUX
BIJIHOCUH B yMoOBaxX (opMyBaHHSI PHUHKOBOi €KOHOMIKM YKpainu. HezamexHo Bif
yMOB (OpMYBaHHS E€KOHOMIYHUX BIJHOCHH (IUTaHOBAa €KOHOMIKa YW CB0OOOJA
MIAIPUEMHHUITBA) TOTJIS HA JAOTOBIP 3aIMIIAETHCS HE3MIHHUM — (pOpMa 1ICHYBaHHS
BiIHOCHH (y TOMY YHCJI ¥ BJacHE BITHOCHHH), IOPUAUYHUN (PakT abo TOKYMEHT, y
akoMy 3adikcoBaHo (aKT BUHUKHEHHS JIOTOBIpHOTO 3000B’si3anHs. lle
OTIOCEPEIKOBYE HEOOXIIHICTh Il MalOyTHIX JOCTIAHMKIB BHKOHATH HACTYIHY
HACTaHOBY: «B KOHKPETHOMY aHaJIi31 IOPUIAMYHUX SIBUII 3aBXKIU CIIIJT PO3KPUBATH 1X
CYTHICTh, BCTAHOBIIIOBaTH, 30KpeMa, IO PO3YMIEThCS TiJ MOHATTAM «IOTOBIP» Y
TOMY YW IHIOIOMY BuUManky» [6, c. 24]. TeopeTwuHuii MOTJAL HaA JOTOBIp Yy
E€KOHOMIYHIN TISTIBHOCTI c(OpPMOBAHO BIAMOBIAHO JO EMIIPUYHOTO TI3HAHHS
[IMBUIBHO-TIPABOBOTO  JIOTOBOPY  SIK  IOPUAWYHOTO  SBUIIA Ta  HAYKOBOTO
OOTPYHTYBaHHS MOJIMBOCTEH HAAUICHHS HWOTO BIACTUBOCTSAMHU 3arajbHOTPAaBOBOI
KOHCTPYKIIIi.
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Miuypin €szen Onexcandposuu

00KmMOp 10pUOUYHUX HAYK, npogecop, npoghecop
Kageopu YusiibHO-NPasosuUx OUCYuniin Xapriecokoco
HayioHanvbHo2o yHieepcumemy imeni B.H.Kapa3zina

CMAPT-KOHTPAKTMU TA IHLWI UMBIJIbHI AOrOBOPU

[lonanpmmii poO3BUTOK LMBUIBHOTO IpaBa B3araji Ta JIOTOBIPHOIO IpaBa
30KpeMa HaWOIMmK4uM YacoM Oarato y uomy Oyjae MOB’S3aHO 13 MPaBOBOIO
perjiaMeHTalll€l0 BIpTyalbHUX Ojar, mpoaykTiB IT-TexHomorid, mo moB’si3aHO 13
PO3BUTKOM BIJIMOBITHUX CYCHIJIBHUX BIIHOCHH, NMHATOMOIO Barow IUX Oyar cepen
1HIIKUX 00’ €KTIB IMBIILHUX IIPaB.

He 3BU4YHMMU y cUCTEMI JOTOBOPIB B IUBUILHOMY MPaBi € «CMaPT-KOHTPAKTH.
BoHu BiJIpi3HSIOTHCA HASBHICTIO BOJICBUSIBJICHHSI CTOPIH JOTOBOPY, IO CTOCYETHCS
HOro BHUKOHAHHS 4YHM OKPEMHX MOro 4YacTHH MUIAXOM aBTOMAaTH3allli dYepes
3aCTOCYBaHHSA KOMIT IOTEPHOI MPOrpaMu 3 BUKOPUCTAHHSM PO3MOJLIEHOTO PEECTPY
uM(pOBUX TpaH3aKIIMN.

[IpoOnemMor0 CMapT-KOHTPAKTY € BIJCYTHICTh NPHUB’SI3KM HOro amapatHoi
(mporpaMHOi) YaCTUHMU JO 3aKOHOJIABCTBA Ta MOXJIMBICTh TEXHIYHO MPOrpaMmyBaTH
OyIb-SKy TOCHTIIOBHICTH Jii, sIka MOXE HaraJyBaTh BHUKOHaHHS 3000B’s3aHb. 11lo
CTOCY€EThCS IXHHOT'O BUKOHAHHS 000B’SI3KOBUM € JTOJIEP>KaHHS BUMOT 3aKOHOJIaBCTBA
10 3000B’a3aHb. [Ipobrema BuHMKIA MounHaOuu 13 60-x pokiB XX cTopiyus, KOJIH
IOPUCTIPYACHLIISI IEBHUM YHHOM ITHOpyBajia JocsArHeHHs iH(opmaruku. Lle Oymo
3YMOBJIEHO HacamIepe ]l BiICYTHICTIO B X MOTEHIIIHHUX KOPUCTYBAUIB €IEMEHTAPHUX
HAaBMYOK pPOOOTH HA KOMIT IOTEPHIM TEXHIMi, OOMEXKEHICTIO YSBIEHb MPO KOJIO
MOJIMBOCTE HOBUX TexHousorii. daxiBli X 13 MaTeMaTUKH Ta KIOEPHETUKH HE
MaJi I0OPUIUYHOIL MATOTOBKH, OTXKE, HE MOTJIM CAMOCTIMHO (DOPMYJIIOBATH 3aBJIAHHS,
aK1 Morsiu 6 OyTH BupilieHi 3a gornomororo EOM [1, c. 375].
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CMapT-KOHTPAKT HE € JIMIIE EJEKTPOHHOI (OPMOIO JOrOBOpY SIK-OT
3BUYANHUI KOHTpPAKT, ajie MOJaHI He Ha mamepi, a B €JIEKTPOHHOMY BHIJISI
(ckaximo, enekTpoHHUM JjuctoMm). Tomi O me Oyna mpocta muckMoBa ¢opma
noroBopy 3rigHo 13 cT. 207 LK Ykpainu.

Ha BiamiHy BiZ 1OTO CMapT-KOHTPAaKTH MepeadadaroTh HasSBHICTD
CHeIIaJIbHOT KOMIT'IOTEPHOI MpOrpaMu, sika NPUITYCKAa€ BUKOHAHHS IOCIIIOBHO
nependadyeHoi Hero i JuIle 32 YMOBH BUKOHAHHS MOINEPEAHbOI, 10 Oyya 10 TOro
nependadyeHa cMapT-KOHTPAKTOM. Lle KOHTpOIIOEThCS Ha amapaTHOMY piBHI. Biarak,
€ HEeOoOX1JHUM BUKOHAHHS MEBHMX JiH, 10 B1IOYBA€TbCA 3aBISKH MPOrpaMi, sika €
«pYLIIHOIO CHUJIOI» TIEBHOTO CMapT-KOHTpakTy. KokeH HacTymHH KpOK €
HEMOXJIUBUM 0€3 31MCHEHHSI MOIepeHbOro, IO 3a3Jajerib 3amporpaMoBaHo.
[Topymennss mpoTokony (MOPSAKY [iid) HE MPOMYCTUTh KOMII IOTEpHA Iporpama
CMapT-KOHTPAKTY.

dakTUyHaA TIepenaya pedyeil He KOHTPOIIETHCS MPOTPaMolo, YTIM BiIOMOCTI
OpO 1€ BHOCATBHCS Yy MOPSAKY, NependayeHoMy CMapT-KOHTpakToM. B sikocti
MPUKIIaly HABEIEMO JIOCTaBKY, 110 HAJAEThCA BIAOMHUM CalWTOM 13 mpogaxis. ['pormri
MOKYMIIS PE3EPBYIOThCS, @ NpPU OTPUMAHHI HHUM TOIITOBOTO BIANPABICHHS,
pPO30JIOKOBYIOThCSI Ta CHPSAMOBYIOTBCS Ha paxyHOK mpojaBis. O3HAKOIO CMapT-
KOHTPaKTy TYT € T€, II0 BHUKOHAHHS OOOB’S3KIB BiJIOYBa€TbCS 3 3aTydeHHIM
KOMIT FOTEPHOT MIPOrpaMu y aBTOMATH3aIlli MPOIIECIB MEePEBEICHHS KOIITIB. 3 4aCOM
nmoaiOHI mporecu OyayTh Bce OisIbIlle aBTOMATHU30BaH1, 10 BKa3y€e y MEPCIEKTHBI Ha
OLbITy 3aTpeOyBaHICTh CMapT-KOHTPAKTIB.

K VYkpainu mae OyTH OMOBHEHHWH Yy 3arajbHUX TMOJIOKEHHSX IMPO JOTOBIP
HOpPMaMH TPO CMapT-KOHTPakKT. J[OroBopu, fK KyMiBJIS-MPOAAX, MOCTaBKa TOLIO
MOXYTh OyTH JOMOBHEHI CMapT-KOHTpakTaMu. Tak, JOTroBip KYIIBIIi-MPOJAXKy MOXKE
MaTd JOAATOK Yy BUIUIAMI CMapT-KOHTPAKTy $K MPOrpamMHoi (aBTOMAaTH30BaHOI
3aco0aMM €JIEKTPOHHOI aJropuTMizailii) YacTUHHU, II0JI0 BUKOHAHHS JOTOBIPHHUX
000B’si3kiB. CKaXiMO, Ha NPOrpaMHOMY pIBHI MOKe BI1AOyBaTtuca 3I1HCHEHHS
HaJISKHUX 13 TIOKYMIS TUIATEXIB, SIKI MOMEPEAHBO PE3EPBYIOTHCS aBTOMATH30BAHOIO
CHUCTEMOIO Ta MEPEBOASTHCS MPOJIABLIIO ITPH OTPUMAHHI MTOKYTIIEM TOBapy.

UYepes 3akpilUIeHHS Y 3aKOHOJABCTBI 3arajlbHUX IIOJIOKEHb IPO CMapT-
KOHTPAKTHU JI0 €JIEMEHTIB JOTOBOPY MEBHOTO BUIY (KyMiBIi-TIPOJAXKy, OPEHAM TOIIIO)
HeoOX1IHO OyJie 3aCTOCOBYBAaTH MOJIOKEHHS 3aKOHOJABCTBA MpPO TaKUW JOTOBIP 1,
BIJIMOBIAHO, Y YAaCTHHI IIOJO CMapT KOHTPAKTy — CHEliaJibHI IOJIOKEHHS, IO
peryioBaTUME CMapT-KOHTPakTH. Jl0o KOMII'IOTEpHOI YaCTMHM CMapT-KOHTPAKTy
MOKE JOJIy4aTHCsl YKJIAJEHUN y MUCBMOBOMY BHUIJISAI KJIACUYHUK (SIK BapiaHT, 3
€JIEKTPOHHUMHM TIJIUCAMU CTOPiH), JOTOBIp TEBHOIO BHUAY: KYIIIBII-IIPOJIAXKY,
opeHau Tomno. Lle HeoOXiAHO /ISl pO3YMiHHS BOJIEBUSIBJICHHS CTOPIH MPH YKJIAJIaHHI
TAKoro JO0roBopy. Mae OyTW 3a3HaueHHs TOJIOKEHb MPO CMapT-KOHTPAKT 3
MOCWJIAHHSM Ha amnapaTHi (IporpamoBaHi) pecypcH, Yy 3arajilbHOMy BHUIJISIAI - Ha
MEXaH13M IXHbOI [I1i Ta 3aKJIaIeH]l Y HUX aJIrOPUTMH, IXHIi BIUIMB HA BUKOHAHHS MPaB
Ta 000B’SI3KIB 3a JOTOBOPOM.

Y nmiTepartypi HarojomyeTrhcsl, IO CMapT-KOHTPAKTH - 1€ BIiAMOBIIHI
KOMIT'IOTEpHI MPOTpamu, SKi peecTpyioTh Ta (ab0) BHUKOHYIOTH YMOBH JIOTOBOpY,
XapaKTEPUCTHKHU SKOTO Oy MOMEepeIHbO YITKO BH3HAYEHO, KOJIU TEPMiH MOro mii
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nobirae kiHms (piHAHCOBI KPEaWTH, TOJOCYBaHHS, BUITYCK akIliii, JOTOBIp Ta 1H.).
[HudpoBuii xapakrep IOTOBOPY [103BOJISIE CTOPOHAM JOrOBOPY HAJaroAuTH IiJ0Bi
BIJIHOCHHHU 0€3 HEOOX1THOCTI JOBIPATH OJAMH OJHOMY, IPUYOMY O€3 ydacTi TPeTix
oci0 yu gepxaBHoi Biagu. Cama cucteMa rapaHTye YeCHICTh Yroau Ta ii BUKOHAHHS.
3aBAsKu OJIOKYEHHY JIOJCHKUNA (PAaKTOp BHUKIIOYAETHCS, BCl YACTUHHU JOTOBOPY
3B'SI3yIOTHCS MIXK c00010. JIOrOBip Mae 3axXuIIeHe B MiAPOOOK MIATBEPKEHHS [2, C.
40]. Yepes ydacTh MpOrpaMHOTO 3a0€3MeUeHHSI Y BUKOHAHHI CMAapT-KOHTPAKTY X IIe
1HO/II HA3WBAIOTh «PO3YMHHUMH KOHTpakKTamu». BukoHaHHS 3000B’si3aHb 3a CMapT-
KOHTpPaKTaMH, TaKUM YWUHOM, € aBTOMAaTH30BaHUM 32 JOTIOMOTOI0 KOMIT FOTEPHOT
nporpamu. 3aBasiku Blockchain, mo ny6mroe naHmroxku 13 1HQopmailiero Ha
0aratbox OKpeMHUX HOCISIX, JaHH1 Y KOHTPAKTI YU PO HHOTO HEMOXIJIMBO HIAPOOUTH,
CHOTBOPUTH, 3aMIHUTH IHIIMMH. YacTHMHA JIOrOBOpY, WLIO0 HAlKWCaHAa Ha MOBI
MporpamMyBaHHS ~ BHUKOHYETBHCSI ~ aBTOMAaTHYHO  Yepe3  BUKOHAHHA  TICBHUX,
nepeadadyeHux aropuTMOM i CTOPOHOIO I0TOBODY.

VY cMapT-KOHTpPAKTI €, TAKUM YHMHOM, JIBl YACTHHM: TEpIlIa - CYyTO IOPUANYHA,
BIJITAK CTOPOHM IILOTO KOHTPAKTy MaroTh naojiepxkyBatuca Bumor LK VYkpainu
(3okpema, ct. cr. 207, 638, 639) i, Tak Om ™MoBHUTH, TeXHIYHa (amapaTHa,
KOMIT FOT€pHa, IporpamMHa) yactuHa. OcCTaHHS 3a 3alporpaMoOBaHUM aJIrOPUTMOM
nepenbavae BUKOHAHHS BHU3HAUEHWX ik (MEBHUX 3000B’S3aHb), HAMPUKIA],
NEepPEeBEICHHs] TPOIIeH MpOJAaBLIO. SIKIO MOMITOBUM BIAJMUICHHSIM Y 3pO3yMiTiid
nporpami ¢GopMmi Oyae MATBEpKEHO (DAKT OTpUMaAHHS TOBApYy IMOKYIIIEM, TPOIIi
PO30JIOKOBYIOTHCSI POTPAMOTO 1 TIEPEBOAITHCS MPoaAaBIio. OMHIEIO 3 ICTOTHUX YMOB
JOTOBOPY TOAi Oyjae mpo Te, M0 BUKOHAHHS IOTOBOPY BiOYBA€THCSA Y MPOTPAMHO
peasizoBaHOMY CEpeJOBUII (HAIPUKJIIA/, Ha OJIOKYETHI).

3 LMBIILHO-TIPABOBOI TOUKH 30py CMapT-KOHTPAKT € JOTroBOpoM. Binrak, rnpu
HOro ykJajeHHI MaroTh OyTH J0JIep>KaHI BUMOTH IIIOJI0 YAHHOCTI MPAaBOYMHIB (CT.
203 1K VYkpainu). s ykJIaJeHHS CMapT-KOHTPAKTy HEOOXITHUM € JOJACp>KaHHS
Bumor cT. 638 IIK VYkpainu. BaxiauBuM € Takox nojep:kaHHs BuMor cT. 639 [K
YKpainu, 30Kkpema, ii HACTYIHUX BUMOI. SIKIIO CTOPOHH JOMOBWIIHCS YKJIACTH
JIOTOBIp 3a JOTIOMOTOI0 1H(POPMAIIIITHO-TEICKOMYHIKAIIIMHUX CUCTEM, BIH BBOKAETHCS
yKJIaieHuM y nucbMoBiit popmi. Hactuna 3 cr. 639 LK Ykpainu BCTaHOBIIOE: SKIO
CTOPOHU JIOMOBUJIUCH YKJIACTH Y MUCHMOBI# (hOpMi TOTOBIp, IIOJI0 SKOTO 3aKOHOM HE
BCTAHOBJIEHA THCHMOBAa (opMa, TaKWi JIOTOBIp € YKIAJACHUM 3 MOMEHTY HOTO
MIMUCaHHA cTopoHaMu. [Ipu boMy 3aKOHOJABCTBO YKpaiHM MPUITYCKA€E HASBHICTH
€JIEKTPOHHOTO MIJMUCY, 30KpeMa, CMapT-KOHTPAKTIB.

[Iporpamuuii KoJl cMapT-KOHTPAKTy, TAKUM YMHOM, Ma€ OyTHU JOJYYEHUM JI0
NEBHOIO JIOTOBIPHOTO BHUAY — JIOTOBOPY IIpO TMepexijy MaiHa Yy BIACHICTb,
KOPUCTYBaHHS, PO HAJIaHHS MOCIYT, BUKOHAHHS POOIT, CUIBHY AISJIBHICTH TOIIO. Y
017b-IKOMY BHUIQJIKy CMapT-KOHTPAKTU MAlOTh BIJINMOBIIaTH HOPMaM 3aKOHOJIaBCTBA,
10 CTOCYIOTHCS ITPABOYMHIB, JJOTOBOPIB, 3000B’s13aHb. BoHU MaroTh OyTH yKJIaieHI 3
JOJICp’)KaHHAM 3arajbHUX HOPM IMBIIBHOTO 3aKOHOJABCTBA, 30kpema, cr. 3 IK
VYkpainu «3aranpHi 3acaid [HUBUIBHOTO 3aKOHOMABCTBa». Hwumm, 30kpema, €:
HEMIPUITYCTUMICTh CBaBUIBHOTO BTPy4YaHHS y cdepy OCOOHCTOr0 >KHUTTS JIIOJWHH,
HETMIPUITYCTUMICTh 1M030aBJICHHS IpaBa BJIACHOCTI, KPIM BUMAJKIB, BCTAaHOBJIECHUX
Koncturytiero Ykpainu Ta 3akoHOM; CBO0OO/1a JJOTOBOPY; CBOOOIa MAMPUEMHHUIIBKOT
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JISUIBHOCTI, sIKa HE 3a00pOHEHA 3aKOHOM; CYJOBHMH 3aXUCT LIMBUIBHOIO IpaBa Ta
1HTepecy; CIpaBeIJIUBICTh, JOOPOCOBICHICTh Ta PO3YMHICTD.

[Ipy BUMHEHHI CMapT-KOHTPAKTIB MalOTh JOTPUMYBATHCS MEXKI 31HCHEHHS
IUBIIPHUX TpaB, BcraHoBieHi y cT. 13 LK VYkpainu. 3okpema, HEOOXiTHO
HAroJOCUTH, IO MPH 3AIHCHEHHI CBOIX IpaB 0coba 3000B'A3aHa YTPUMYBATUCS Bij
A, aki MoriM O MOPYLIMTH MpaBa IHIIMUX OCI0, 3aBAaTH LIKOAM JOBKLUIIO abo
KyJbTypHiM cnaaummHi. He gomyckarorees nii ocoOu, M0 BUUHSIOTHCS 3 HaMipoOM
3aBJIaTW IIKOJM 1HIIIN 0co01, a TAaKOX 3JI0BKUBAaHHS MpaBoM B 1HIMX (opmax. [Ipu
3MIMCHEHH] IMBUILHUX TIpaB oco0a TMOBHHHA JOACPKYBATUCS MOPAIBHHUX 3acaj
cycminscTBa. He gomyckaioTbess BHUKOPHCTaHHS IMBUIBHUX TMIpaB 3  METOIO
HEMPaBOMIPHOTO  OOMEKEHHsSI ~ KOHKYpEHIli,  3JIOBXKMBaHHS  MOHOIOJIbHUM
CTAaHOBHUIIEM Ha PHUHKY, a TaKOX HeJI00pOCOBICHA KOHKypeHlid. Binrak,
MPaBOMIPHUM € YKJIAQJCHHS JIMIIe TaKUX CMapT-KOHTPAKTIB, SIKI 3/1ACHEHHI 13
J0JIep>KaHHSIM BUMOT 3aKOHO/IaBCTBA.

CnucoK BUKOPHCTAHMX JIKePeJT
1. bensxor K.I., 3omorap O.0O. CycnigpHO-rTyMaHITapHI HayKOB1 JOCIHIDKEHHS B YKpaiHi:
iHpopmaniiinuil Bumip. Ennukinonenis couiorymanitaproi ingopmororii / 3a 3ar. pexn. mpod. K.I.
Bensaxosa. KuiB : BugaBauumii giMm «I'enbpBetrkay, 2020. T. 1. 472 c.
2. dymaeBa A.A. CMapT-KOHTpaKTHI B IopuctipyaeHuuu. Web of Scholar. 2018. Ne 6(24). C.
39-43.

Muponenko I20p Bimaniiioguu

00KMOp PUOUYHUX HAVK, npoghecop Kagheopu
yusinvHozo npaesa Ilpuxapnamcovrozo HAYIOHANLHOZO
yHigepcumemy imeni Bacuns Cmeganuka

3ACTOCYBAHHSA NPUHUMNY ABTOHOMII BOJI NPU
YKNAQEHHI NTPABOYMHIB 3 IHO3BEMHMM EJNIEMEHTOM

VY cydacHiil JiTepaTtypi «aBTOHOMIIO BOJI» MPUHHATO PO3IIAAATH SK OIUH 13
OCHOBOTIOJIOKHUX TMPUHIUIIB MIDKHApPOAHOIO MPUBATHOTO IpaBa, CYTHICTb SKOTO
MOJIATAa€ y HaJlaHHI CTOPOHAM MPAaBOYHMHY 13 1HO3EMHHUM €JIEMEHTOM MOXKJIMBOCTI
3MIACHUTH BUOIp TpaBa, IKUM 1 OyJie peryitoBatucs 1ei npasouuH [1, c. 531].

Ha nanuii yac mpuHIMO aBTOHOMIi BOJII 3aCTOCOBYETHCS K y OUIBIIOCTI
HaI[lOHAJIBHUX TIPABOBUX CHUCTEM, TaK 1 MIDKHApOAHO-TIPABOBUX aKTaxX II0J0
periamMeHTallii IpUBaTHUX MMPABOYMHIB 3 IHO3EMHUM €JIEMEHTOM [2, ¢. 166].

[Ilo crocyeTbcst OCTAaHHBOTO, TO MOBA, 30KpeMa, ije mpo «['aa3bky KOHBEHIIIIO
PO MpaBo, 3aCTOCOBYBAHE JI0 MDKHAPOIHOI KYMIBIIi-Ipojaxy ToBapiB» (1955 p.),
«PUMCBhKY KOHBEHIIIIO PO TMPaBO, 3aCTOCOBYBAHE JIO JOTOBIPHUX 3000B’S3aHBbY
(1980 p.), «l"aa3pky KOHBEHIII0 TPO TMPaBO, 3aCTOCOBYBaHE JIO JOTOBOpIB
MIKHApOJIHO1 KyHiBJi-nipogaxy ToBapiB» (1986 p.), «MixxaMepuKaHCbKY KOHBEHIIIIO
Ipo MpaBoO, 3aCTOCOBYBAaHE JO MIKHApPOJHUX KOHTpakTiB» (1994 p.), «Yrogy mpo
MOPSIIOK BUPIIICHHS CTIOPIB, MTOB’I3aHUX 13 3/[IHCHEHHSIM TOCIOIAPCHKOI TisUTBHOCTI
(1992 p.) Ta iu. [3]. Oxpemo moxua BumiuTH Permament (€C) Ne 593/2008
E€poneiicekoro Ilapmamenty Ta Pagu «IIpo mpaBo, 1m0 migisrae 3aCTOCYBaHHIO 0
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JOTOBIpHUX 3000B'si3aHHA» («Pum I»), SKuil TakoX 3aKpIIIFOE aBTOHOMIIO BOJI
CTOpiH («CBOOOY BHOOPY») SIK OCHOBHUM KOJI3IMHUI IHCTPYMEHT i OOpaHHs
KOMIIETEHTHOT'O MPaBOMOPSIKY (CT. 3).

UuHHE 3aKOHOJIAaBCTBO HAIIOI JEpPKaBH TAaKOXK 3aKPIIUIIOE€ BU3HAYAIbHY POJIb
«aBTOHOMII BOJII» MPH PETJIAMEHTAllli MPAaBOYMHIB 13 1HO3EMHHUM €JIeMEHTOM (CT. 5,
32, 43 Ta iH. 3akony Ykpainu «lIpo mixHapoane mpuBaTHe mpaBoy») [4]. Tak,
BIIMOBITHO 70 4. 1 cT. 32 3akoHy, 3MICT MPaBOYMHY MOXE PEryJIOBaTHCS MPaBOM,
sKe 00paHO CTOpPOHAMH, AKIIIO 1HIIE HE MepeadayeHO 3aKOHOM.

OpHak mpu IbOMY CIIiJT BPaxOBYBaTH psiJ OOMEXKEHb MO0 3aCTOCYyBaHHS
JTAHOTO TIPUHLIUIY TIpU YKJIaJeHI MpaBOYMHIB. AJpKe, 3rifHo 4. 1 cT. 43 3akoHy
VYkpainu «IIpo Mi>kHapoiHE MpUBATHE MPaBO», CTOPOHU JOTOBOPY MOXYTh 00paTu
MpaBo, 10 3aCTOCOBYETHCS JI0 JIOTOBOPY, KpiM BUMAAKIB, KOJW BUOIp IpaBa MpsiMo
3a00pOHEHO 3aKOHAMHU Y KpaiHHu.

Hacamnepen, Bubip mpasa BIJMOBIAHO 0 MPUHIIUITY aBTOHOMIT BOJII HE MOXKE
3M1MCHIOBATUCS, SKIIO Y BIAMOBIIHUX IPAaBOBIAHOCHMHAX BIJACYTHIA 1HO3EMHUMI
enremMeHT (4. 6 cr. 5 3akoHy VYkpainum «[Ipo MiXHapoJHE NpPUBATHE IPABO»).
Buxoasun 13 BUKIAQAEHOTO, CKOPUCTATHCS «aBTOHOMIEI BOJI» MOXYTh JIUIIE
CTOPOHU T.3. «MDKHAPOJHHX TIPABOYMHIBY (TOOTO TIPABOYMHIB 3 1HO3EMHHUM
€JIEMEHTOM, SIK MPABUJIO — 32 YYaCTIO 1HO3€MHOT'O KOHTPAreHra).

KpiMm Toro, mameko He y BCIX BHUIAJAKaxX HalllOHAIbHI 3aKOHOJIABCTBA
JIOITyCKalOTh MOKJIMBICTh 3aCTOCYBaHHS MPUHLIUITY «aBTOHOMIi BOJII», OCKUIBKH IS
OKpPEMHUX BHJIB JOTOBOPIB IMIEPAaTUBHO MOXXYTh BCTAHOBIIOBATUCS CIHeElialIbHI
KOJI1311HI mpaBuia [5, c. 153].

Tak, 110 CTOCYEThCSI YKPAiHCHKOTO 3aKOHOJIaBCTBA, TO, BIAMOBIIHO 10 4. 1
cT. 46 3akony Ykpainu «lIpo MiXHapoJHE MpuUBaTHE MpPaBo», A0 3aCHOBHUILKOIO
JIOTOBOPY, 1110 € YCTAHOBYUM JIOKYMEHTOM FOPUAUYHOT OCOOM 3 1HO3EMHOIO y4YacTIo,
3aCTOCOBYETHCSI MPABO JIEP)KaBHU, y sAKiA OyJe CTBOpeHa IopuanyHa ocoba. Takum
YUHOM, Yy JaHOMY BHIIQJKy CTOPOHaM 3a00pOHEHO o0upath TpaBo IS
3aCHOBHHIILKOTO JJOTOBOPY Ha MiACTaBl MPUHIIUITY aBTOHOMIi Boi [6, c. 152].

Takox ynHHE yKpaiHChKE 3aKOHOJABCTBO Mepeadavae neBHI 0OMEKEHHs 1010
3aCTOCYBAaHHS «aBTOHOMII BOJI» IIOJI0 CIOXHBYMX JOTOBOPIB 13 1HO3EMHHUM
€JIeMEHTOM: 3riiHO 4. 1 cT. 45 3akony Ykpainu «IIpo MixkHapoaHe pUBaTHE MPABOY,
3a 3arajJbHUM NPaBUIIOM, BUOIp MpaBa CTOPOHAMH JIOTOBOPIB CIIOKMBAHHS HE MOXE
OOMEXUTH 3aXWCT TIpaB CIOXKHBa4ya, SKUH HAJAETHCS WOMY IMIIEPATUBHUMH
HOpMaMH TIpaBa JIep>KaBH, Yy SIKI € HWOro Miciie MpOKUBaHHS, TepeOyBaHHA a0o
MICII€3HaXO/UKeHHs. B maHoMy BUNAAKy MpaBWiia IMIOJO0 3aCTOCYBaHHS aBTOHOMIi
BOJII BUKJIQJICHO TaKUM YHHOM, II00 Kpalle 3aXUCTUTH CIOXKHBada SIK (HDaKTUYHO
ciabIry CTOPOHY MpaBoOBiAHOIIEHHS [6, ¢. 152-153].

CBo1 0COOJMBOCTI TaKOX Ma€ 3aCTOCYBaHHS aBTOHOMIi BOJI TPH YKJIAJCHHI
JOTOBOPY MPO HEPYXOME MAHO. 3 OJHOTO OOKY, YUHHE 3aKOHOAABCTBO (POPMAIILHO
He 3a00poHsie 3AiMCHIOBaTH BHOIp TpaBa IIOJI0 PETYJIOBaHHS TaKUX JOTOBOPIB.
Boanouac, y pa3i Bubopy iHO3eMHOTO TIpaBa, J0CTaTHBO TOCTPO MOCTAE MMUTAHHS PO
3aCTOCYBaHHS IMIIEpATUBHUX HOPM JI€pKaBH MICISl 3HAXOJ/UKEHHS  TaKOTO
HEpPyXoMoro MaiiHa (cT. 14), a Takok He3aCTOCYBAaHHS IMOJIOKEHb 1HO3EMHOTO IpaBa
B CWJIy 3acTepexeHHs npo myOmiuHuii mopsgok (ct. 12) Ta mpaBuia Mmpo
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HEJOMyCTUMICTh 00x0ay 3akoHy (cT. 10 3akony VYkpainu «IIpo wmixHapoaHe
IIPUBATHE TIPABO» ).
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Haovon Bikmopia Banenmunisna

O0KMOpKA 10PpUOUYHUX HAYK, Npogdecopka,
npoghecopka kagheopu yusinbno2o npasa Ne 2
Hayionanvrozco opuouunoco ynieepcumemy imeti
Apocnasa Myopozo

POJIb MPUHLIUMNY AOEPOCOBICHOCTI Y NEPEAAONOBIPHUX
NMPABOBIAHOCUHAX (YKPAIHCbKUM TA MDKHAPOOHUNA
nocsBif)

VY mepennoroBipHUX BIIHOCHHAX BAXKJIMBUMH € TUTAHHS TPO Te: 1) HACKUIBKU
CTOPOHU MOXKYTh OyTH TOB'Si3aH1 3000B'SI3aHHSAM II0JI0 MPOJOBXKEHHS MEPErOBOPIB
JUTSL IOCSATHEHHSI CIIJIbHOT METH, sIKa MOJISITa€ B YKJIaJaHHI OCTaTOYHOTO J1I0roBOpy? 2)
Uu Moxke CTOpoHa, sika IepepBaja MeperoBopu 0e3 MOBAXKHUX NPUYMH, HECTH
BIJIMOBIAQIBHICTD TEpe/ APYrol0 CTOPOHOK 3a 3alojisiHy MaTepiaiabHy IKOAy? 3)
Uwu 3000B's13aH1 CTOPOHU Y BiTHOCHHAX MK cO0O00 AisiTH 0OpocoBicHO. Ha mymKy
I'anca-HMoaxuma IllpaMma, 10 HEHTPadbHMX 3aBJAaHb CHCTEMH NPHUBATHOTO NpaBa
HAJICKUTh 3a0€3MeUeHHs CTaOUTbHUX MPaBOBUX BiHOCHH. Llei mpuHIMIT BKIIIOYAE B
cebe JBa acHeKTH: MO-Teplie, 3aXUCT AOOPOCOBICHOCTI, a, MO-Ipyre, CTaOUIbHICTD
JOTOBIPHUX BITHOCHH. JI0 TOTO * KOHIENIis 000B’ 3Ky HISITH JOOPOCOBICHO Oyia
MiJICTaBOIO [IJI1 BHU3HAYCHHS OOOB’S3KY INOJO HAJaHHA BIAMOBIAHOI 1H(pOpMAIii
nepesa yKJIaJaHHSIM JOTOBOPY Ta JIJIsl BIAMOBINAIBHOCTI y 3B’SI3Ky 3 MOPYIICHHSM
noroBipHux 3000B’si3anb [1]. Tlpunmmm 700pOCOBICHOCTI BH3HAYA€ OPIEHTHUP
MOBEJIHKA YYAaCHHUKIB IMBUIBHUX IPABOBIIHOCHH, BIH Ma€ CIYTyBaTH KiHIIEBOIO
METOI0 3aCTOCYBaHHS MEXaHI3My IMBLIbHO-NIPABOBOIO PETYJIIOBAHHS CYCHIJIBHUX
BiIHOCUH. ToMy mnepeBa’kHa OUIBIIICTh LUBLIBHO-MIPABOBUX HOPM Mae€ OyayBaTHUCA
Ha JOOPOCOBICHOCTI SIK OCHOBHIM BHMMO31 J0 TOBEIIHKHM YYaCHHMKIB IMBIIBHUX
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npaBoBiAHOCHH. 3MiHHU, siKi BHOCAThCSA A0 LUK Vkpainu Ta moToyHuX 3aKoHiB, IO
pPeryJIloI0Th IMBIJIBHI TPaBOBIIHOCUHM, CJ1J] OILIHIOBaTH camMe 3 OISy Ha
HEOOX1AHICTh TOOPOCOBICHOTO 3AIMCHEHHS y4aCHHKaMH CBOiX MpaB Ta BUKOHAHHS
000B’s13kiB. Binrak, HOpMH LMBUIBHOTO IpaBa, AKI PEryiIOIOTh BIAMOBIIHUN BHUJ
CYCIUIPHUX BITHOCHH (MaiHOBI Ta HEMatHOBI1, OpraHi3aiiiHi, KOPIOpPaTUBHI TOILO),
MalTh HECTH y CcoO0l TMOTEeHIal J00pPOCOBICHOCTI 3 TEPEHECEHHsI MOoro
PETYJIOIYOro BIUIMBY Ha MOBEIIHKY IX YYacHHUKIB [2, ¢. 52]. ¥V 1IbOMy KOHTEKCTI
Cia JodaTH, IO OCOOJMWBE 3HAYEHHS MPUHIUI JO0OpPOCOBICHOCTI Mae 'y
MepPeIOTOBIPHUX MPABOBITHOCHHAX, BIH 3aCTOCOBYETHCS 110 i Ta HaMipiB 0cCi0, sKi
BUSIBWIN Oa)KaHHS YKJIACTH OCHOBHHUM JTOTOBID.

JIns1 BUpIIIEHHS TTOCTaBJIEHO1 MPOOJeMH MPUHITUIT JOOPOCOBICHOCTI, 3HANIIIOB
BiloOpaxkeHHs y m. 1 cr. 7 BineHcbkOoi KOHBEHII Ta OTPHUMAaB PO3BUTOK SIK
3araJIbHONPUMHATUNA MDKHAPOJHUNA CTAHAAPT, 3TITHO 3 SKUM HEOOXITHO CHPUAITH
JOTPUMAHHIO JTOOPOCOBICHOCTI Y MDKHApPOJHIA TOPTiBiIl, Y TOMY YHCJI Ha cTaAil
BeJIeHHs neperoBopis. JloopocoBicHicTh, Ha qyMKy O. O. Kota, Mae kBaniQikyBaTuch
SK 3arajJibHa BuUMora 10 Aii joroBipHux ctopin [3, c. 31]. Ilpu upomy
T0OPOCOBICHICTh — II€ YECHICTh, BIACYTHICTh Oa)kaHHS BECTH B OMaHy KOHTpareHTa,
HaMaraHHs BCTAHOBUTH ICTHHHHI 3MICT MIDKHApOJAHOTO JOTOBOPY. 3acaiu
100pPOCOBICHOTO TIIyMadeHHsI O€3MocepeHhO BUIUIMBAE 3 TMPUHIIMITY «pacta sunt
servanday, OCKUIbKH JOOPOCOBICHE BHKOHAHHS JTOTOBIPHUX 3000B’Si3aHb MOJKIIUBE
JUIIE Y TOMY BHUIIAQJKY, SKIIO JOTOBIP 3/IACHIOETHCS BIJIMOBITHO JO aJ€KBATHOTO
po3yminHs [4].

OTxe, MPUHLUI JOOPOCOBICHOCTI BUCTYMAE SK PETYISTOP MEPEITOTOBIPHUX
BIJIHOCHH, BH3HA4Ya€ MeEX1 aBTOHOMIi BOJII CyO’€KTIB IUBIJILHOTO IpaBa 1 cBOOOIU
JIOTOBOPY, a 3a MOro MOPYIIEHHS BCTAaHOBIIOETHCS BIAMOBIIANBHICTE [5, ¢. 74]. Taxk,
Anensiiinuii cyn ABctpanii y cripasi Renard Construction (ME) Ltd. v. Minister for
Public Works rpyHTyBaBCcs Ha NPUHIUII JOOPOCOBICHOCTI, IO 3aCTOCOBYETHCS B
noroBipHux cnopax B €Bpomni ta CIIA. Cyn 3ayBaxuB npo iICHyBaHHs (akTOpiB, 110
CIPUSIOTh BU3HAHHIO JOOPOCOBICHOCTI SIK HESBHOTO OOOB’SI3KY B JOTOBIPHUX
BimHOcHMHax. OmHuM 3 mepepaxoBanux ¢akropiB Oyna cr. 7 (1) Konsenmii. Cyn
BH3HAB, L0 MOJIOKEHHS II€] CTATTI MOXe OyTH BUKOPUCTAHO HE TUIBKU B MUTAHHSIX
TiyMadeHHs cyqoM KoHBeHIlil, ajie 1 K 3araJibHui 000B 30K A1STH JOOPOCOBICHO B
JIOTOBIPHUX BiHOCHHAX [6].

[ToniGHe ToymaueHHS MICTUTbCA Takox y cmpaBi SARL Bri Production
«Bonaventure» v. Societe Pan African Export, po3risiHyTiii ANensuiiHuM CyaoM
Opannii. Y npomy Bunaaky mnokymnens 13 CIIA momaB g0 cyay Ha mpojaaBis 3
@paHilii 3a NOPYIIEHHS YyMOB KOHTpakTy. CTOpOHM TOMOBWJIMCS, IIO TOBap Oyne
nepenpoaaHuil MiBASHHOAMEPUKAHCHKOMY JUCTPUO IOTOPY, aje, Mo CyTi, MOKYyMelb
Mo4yaB TMepenpojyBatd ToBap AUCTpuO’roTopy B Icmanii. Ilokymenp mi3HimIe
npuxoBaB Iiei (akTt Bix mponasusg. Komm mpopasers BUSBHB, IO NEBHA YacTHHA
ToBapy OyJia npojaaHa B IcraHito, BiH BIIMOBUBCS CIUIATUTH YEPrOBY YaCTHUHY KOIITIB.
[Toxymerp momaB A0 Cyay 3a MOPYIIEHHS YMOB KOHTPAakKTy, a MPOJABEIh I0JIaB
sycTtpiuanii  mo30B. Cyn yXBaimB, IO ClpaBa peryioeTbes KoOHBEHITIE.
[Ipuitmatoun pimeHHss Ha KopucTh mnpoxaBiyi, Cyn mocwmaBcs Ha cr. 7 (1),
BCTAHOBIIIOIOYH, 110 A1l MOKYMI OyJIM HECYMICHI 3 MPUHITUIIOM JOOPOCOBICHOCTI B
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MDKHapoaHid TopriBm. lleit Bumamok 1ie pa3 JOBOAUTH, 110 MDKHAPOJHI CyAU
TIyMaydaTh JOOPOCOBICHICTH 3a CT. 7 K 3arajlbHUW MPUHIIMI, HA SKOMY IPYHTYETHCS
Konseninis [7].

TakuMm ynHOM, 3 HaBeIEHUX JOKYMEHTIB OYEBUAHUM € TOM (haKT, 1[0 CTOPOHU
Ha TIEPEIOTOBIPHIN CTaaii MOBUHHI JISTH TOOPOCOBICHO (CyMITIHHO, YECHO), MATH
HaMip YKJIaCTH JOTOBIp.

Caig  3a3Ha4uTH, O NOPUHOUO  JOOPOCOBICHOI  MOBEAIHKM  Ha
NepeIOTOBIPHOMY €Tall OTpUMaB HAWIOBHIIIE HOPMATHBHE 3aKpIIUICHHS B aKTax
HeZepxkaBHOI yHidikauii, 1o akux Hanexars [lpunuunu YHIJAPYA, [punnunu
€BPOIEMCHKOTO JIOTOBIPHOTO TpaBa, MoJenbHI MNpaBUiia €BPONEUCHKOTO TIpaBa,
Konexc eBpomeiicbkoro pgoroBipHoro mnpapa, I[lpunimunu Trans-Lex. Ha piBHi
€ponelicbkkoro Coro3y, OKpeMi MOJIOKEHHS NP0 MOXJIMBICTh HACTaHHSA TaKoi
BIJIMOBIJATBHOCTI MICTAThCS B JlupekTuBax, COpsIMOBaHUX, TOJIOBHUM YUHOM, Ha
3aXMCT TpaB CIOXHBAYiB, 1 CTOCYIOTbCS B OCHOBHOMY HaJaHHs 1H(opMalli mpo
TOBapH, podOTH, TOCIyTH [§].

BianoBiniHo 10 miaxoay, NMPUHHATOMY Y 3a3HAYEHUX JTOKYMEHTaX, CTOPOHU
BUIBHI y MPOBEICHHI EPETOBOPIB Ta HE HECYTh BIAMOBINATBHOCTI 32 HEAOCATHEHHS
sronu. Ilpore cTopoHa, sika HeZOOPOCOBICHO TIEpEepHUBAE IEPErOBOpH, HECE
BIJIMOBIIATIGHICTh 3a MIKOMAY, 3amoOJisHy 1HIINA cTopoHi (culpa in contrahendo (cr.
2:301 IlpuHuunu €BpoONENChKOro IOTOBIPHOIO Mpasa,). Binnosiano no Ilpunnumis
YHIJIPYA, HenoOpoCOBICHICTIO, 30KpeMa, € BCTyIl a00 MPOJOBXKEHHS MEPErOBOPIB
OJIHI€T 13 CTOPIH MPU HaMipl HE JOCATTH JOMOBIIEHOCTI 3 JAPYTrOI CTOPOHOKO (CT.
2.1.15 [lpunuumis).

Oco6nmBuUi BUMAOK HETOOPOCOBICHUX MEPETOBOPIB, AKUN MPSIMO BKa3aHUU y
1. 3 1€l CTaTTi, NOJSATaE B TOMY, IO CTOPOHA BCTYMA€E B MEPErOBOPHU 200 MPOIOBKYE
MIeperoBOpy, HE MUY HaMIpy YKJIACTH JIOTOBIP 3 IPYTO0 CTOPOHOM0. [HIIN BUMTaaAKK
MarTh MiClle, KOJIM OJHA CTOPOHAa HAaBMHUCHO a00 HEOOEpEeKHO BBOAUTHL B OMaHy
APYTYy CTOPOHY IIOJAO XapakTepy abo yMOB 3alpONOHOBAHOTO JOTOBOPY HE3AJICKHO
BiJl TOro, 4 pPOOUTH BOHA Iie, MPEACTABIISIIOYN HEMPaBAWBY iH(OpMAaIo ado
MPUXOBYIOUM OOCTaBHHHU, IO 3 ypaxyBaHHSAM XapaKTepy CTOpPiH Ta/abo JOTOBOPY
MOBUHHI OyTH TOBEJIEH1 0 BiJIoMa APYroi CTOPOHHU.

3aKoHOAAaBYE 3aKPIMIEHHS JOOPOCOBICHOCTI, pO3yMHOCTI ¥ CHpaBeIMBOCTI B
ct. 3 LUK VYkpainu nae 3Mory BUIBHO BHKOPUCTOBYBATH IIi KaTreropii B SIKOCTI
PEryJIATOpPIB Ha PiBHI MPAaBO3aCTOCOBHOI MPAKTUKU BCiX CyaiB Ykpainu. Tak, Benuka
najata BepxoBHoro Cynay BU3HaA4mIIa, 10 JOOPOCOBICHICTh — 1€ MEBHUN CTaHIAPT
MOBEMIIHKU, IO XapaKTEePU3YETbCS YECHICTIO, BIJKPUTICTIO 1 TOBAror I1HTEPECIB
1HIIOT CTOPOHHM JOTOBOPY a00 BIJAMOBIAHOTO MpaBoBigHOIIEHHS. [IpuHIMI
T0OpPOCOBICHOCTI Tepeadadae, M0 CTOPOHW IMOBUHHI AISITH JOOPOCOBICHO Mij Yac
peanizaliii CBOiX MpaB Ta MepeadadyeHOro JOrOBOPOM Ta/ab0 3aKOHOM BHUKOHAHHS
cBOiX 3000B'si3anb [28]. V crarti [.-1:103 [lpuHuMMiB, BU3HAYEHb 1 MOJICIBHUX
MpaBWJI €BPOMEHCHKOTO TPHUBATHOTO TMpaBa BKA3YEThCS, IO MOBEAIHKOIO, SKa
CynepeyuTh JTOOPOCOBICHOCTI Ta YECHIW AUIOBIM MPaKTHUIll, €, 30KpeMa, MOBEIIHKa,
[0 HE BIJIMOBIJIa€ MOMEPEIHIM 3asiBaM a00 MOBEJIHIII CTOPOHH, 32 YMOBH, IO 1HIIA
CTOPOHA, siKa Ji€ co01 Ha MIKOLy, PO3YMHO MOKJIAAa€Thesl Ha HUX [29].
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OTxe, MOHSATTS MPUHITUITY JOOPOCOBICHOCTI, 3aCHOBaHE Ha 3arajlbHOMY 3BHYal,
NeperIoBIIM IO HOPM HAIlIOHAJBHOTO TMpaBa, 3MIHIOBAJIOCS 3aJIEKHO BIJ
MEHTATETy, KyJbTypu Ta 3BH4YaiB Hamii. KokHa mnpaBoBa cuctema Mae CBOI
0COOJIMBOCTI y 3MICTI Ta 3aCTOCYBaHHI NPHUHLHUITY JOOPOCOBICHOCTI, THPOTE,
peali3ylounch y KOXHIM, BiH BUKOHY€ CBOIO TOJIOBHY (YHKIIIO — 3abe3medye
HaJIe)KHE 3/11MCHEHHS MpaB Ta BUKOHAHHA O0OB'SI3KIB KOHTPAreHTIB Ta TPETiX 0ci0. Y
3B'SI3KY 3 IIMM, BCl HaBEJCHI BHILE MiIXOAU CIyKaTh AJs MO3HAYEHHS OHOTO
MIPaBOBOTO SIBUIIA — MIPUHITUITY J0OPOCOBICHOCTI. J[0OpOCOBICHICTh — MEBHA HAJIEKHA
(cymiiHHA, 4ecHa) TIOBeMiHKA CyO’€KTIB IMBUIBHMX  MPABOBIIHOCHH  Ha
MepeJIOTOBIpHIN cTajii, Ha cTajali YKJIaJeHHS JOrOBOPY Ta HOTO BUKOHAaHHS. Y
BUMAJKaX HEJOOPOCOBICHOI MOBEAIHKH, HETOOPOCOBICHUM CYO’€KT MPUTSTYETHCS 10
[UBLILHO-TIPABOBOI  BIAMOBIAAIbHOCTI. [[MBIILHO-TIPABOBY  BIANOBIAQIBHICTE Y
IIbOMY KOHTEKCTI CJIIJI pO3TJISIaTH K 3aX0/Id BIUIMBY Ha HEIOOPOCOBICHOTO Cy0’€KTa
IUBUIPHUX TIPAaBOBIIHOCHMH Ha TEPEeJIOTOBIpHIN CTajdil, Ha cTajli yKJIaJeHHS
JIOTOBOPY Ta MOTO BUKOHAHHSI.
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Axyoiecokuit 120p €szenosuu

00KmMOp 10pUOUYHUX HAYK, npogecop, npoghecop
kagheopu yusinoHozo npasa ma npoyecy Jlvbgiscbkozo
HayionanvbHo2o yHieepcumemy imeni leana Opanka

POJiIb AOrOoBOPY B MEXAHI3MI NMPABOBOIO PEryniOBAHHA
BIAHOCUH Y CO®EPI IHTENEKTYAJNbHOI BJIACHOCTI

MexaHi3M TpaBOBOIO PEryJIOBaHHS BIJHOCHMH Yy cdepi IHTENIEKTyalabHOT
BJIACHOCTI MOXHA PO3TJIAJIATH, K CHUCTEMY MPABOBUX 3ac00iB, 110 3a0€3IMeUyIOTh
YIOPSAKOBAHICTh CYCIUIBHUX BIAHOCHH y cdepl IHTEIEeKTyaIbHOI BJACHOCTI 3 METOIO
3aJI0BOJICHHSI 1HTEPECIB TBOPIIIB, MPABOBOJOJAUIBIIB Ta CYCHUIbHUX 1HTEPECIB.
BaxxnuBe 3HaueHHs cepesl €JIEMEHTIB MeXaHi3My IPaBOBOrO PEryJIIOBaHHS BIAHOCHH
IHTEJIEKTYaJIbHOI BIACHOCTI BIJIITPae JAOTOBIP.

[IpaBoBe perynroBaHHs SIK JUHAMIYHUN MpOlEC BIUIMBY IpaBa Ha CYCHUIbHI
BITHOCMHU Tiependadae TMeBHY CTaaliHICTh. Biarak, cnpoOyemMo moKa3zaTé [iio
JIOTOBOPY Ha KOXKHIM 31 CTajiil MpaBOBOTO PEryJIIOBaHHS BITHOCHH 1HTEIEKTYyaJIbHOI
BJIACHOCTI.

[lepmoro  crami€er0o  MpPaBOBOTO  PETYNIOBaHHS  BIAHOCMH Yy cdepl
IHTEJIEKTYaIbHOI BJIACHOCTI, € iX pEerJIaMEeHTyBaHHS, 10 MOJSATrae y 3aKpiljieHHI Y
[IMBUIBHO-TIPABOBUX HOpPMAax 1/1eabHOI MOJENl TOBEAIHKA YYaCHUKIB TaKUX
BIJIHOCHH. BinTak, JTOMIHAHTHUM €JIEMEHTOM MEXaHI3My IHMBUIBHO-IIPABOBOIO
peryJIloBaHHS Ha JaHii CcTajii BHUCTYMae HOpPMa IMBUILHOTO IIpaBa, 00’€KTHUBHO
BUpa)XEHA y TEBHUX 30BHIIIHIX (popMax — kepenax mnpasa. Jlo mkepen mpasa
IHTEJIEKTYyaJIbHOI ~ BJIACHOCTI ~ HajeXaTh,  HacaMIlepel, aKTh  I[UBUIBHOIO
3aKOHO/IABCTBA. ICTOPUYHO CKJIATOCh TaK, [0 BUHUKHEHHS 1 CTAHOBJICHHS MPaBOBOI
OXOPOHHM PE3yJbTaTiB TBOPYOi JISUIBHOCTI TIOB’A3YEThCA 13 MPUUHIATTAM B
HaIllOHAJIBHUX MPABOBUX CUCTEMAaX BIIMOBITHUX CIEIIaJbHUX 3aKOHOJIABUUX AKTIB y
cdepi aBTOPCHKOTO TpaBa, MaTeHTIB, TOBAPHUX 3HAKIB TOIIIO.

VY cydacHIi UMBUIBHO-TIPABOBIM JOKTPUHI BXK€ HEOJHOPA30BO 3BepTajacs
yBara Ha Te, IO JOTOBIp BUCTYINAa€ 3acO00M pETYJIOBAHHS TMOBEIIHKUA CTOPIH Y
IMBUIBHUX TIPAaBOBITHOCHHAX 1 3HAXOJMTHCS Ha PiBHI JKepen mpama [1, c. 16; 2,
c. 20; 3, c. 125].

[ligTpuMyroun  3arajioM 17€l0 JOTOBIPHOTO  PEryjilOBaHHS  BITHOCHH
1HTEJIEKTyaJIbHOI BJACHOCT1, BAPTO HArOJOCUTU Ha JOIIBHOCTI PO3MEXKYBAHHS JTBOX
IpyIl MPaBOBIAHOCMH B O3HauYeHIN cdepl: Mo-mepiie, e MPaBOBIIHOCHHU, SKI
OTIOCEPEIKOBYIOTh CTaTHUKY, TOOTO HAJEXKHICTh 00 €KTIB IpaBa IHTEJICKTyalbHOI
BJIACHOCTI BUIMOBIAHUM CyO’€KTaM; IMO-Apyre — 1€ MPaBOBIAHOCUHHU, SKi
OTIOCEPEIKOBYIOTh JMHAMIKY, TOOTO mMepexiJi MaWHOBHX MpaB IHTEICKTyalbHOI
BJIACHOCTI B1J] OJTHUX Cy0’€KTIB JIO 1HIIHUX.

[TpaBOBiTHOCHHMU, 110 BXOATH JI0 MEPIIOI TPYTH, PErYIIOITHCS, B OCHOBHOMY,
HOpMaMH, sIKi MICTAThCS y 3akoHi. [loB’s3aHO 1€ HE TUIBKM 3 1CTOPUYHUMHU
0COOJIMBOCTSIMU CTAHOBJICHHSI 1 PO3BUTKY IMpaBa IHTEIEKTyaJlbHOI BJIACHOCTI, aje
3HaYHOIO MIPOI0 13 TUM, IO Taki MPAaBOBIJHOCHHU € aOCOJIOTHUMH, JI€ KOJIO
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3000B’sA3aHUX CYO’€KTIB € 3a3fajieriib HEBU3HAUYCHUM (HENepCOH1(piKOBAHUM).
JloroBip ke mepeadavyae BU3HAYEHICTh CTOCOBHO CYO’€KTIB, IO MOTr0 YKJIAJIarOTh
(cTopiH), 1 cIpsIMOBaHMM Ha BPETYJIIOBaHHS BIJIHOCUH MiIX OCTaHHIMH. Binrak, 1ina
HU3Ka MUTaHb MO0 TpaBa IHTENEKTyallbHOI BJIACHOCTI JeXaTh Mo3a cheporo
JOTOBIPHOTO PETYJIIOBAHHS.

Hampuknan, Buau o0O’€KTIB mpaBa I1HTENEKTYyaJbHOI BIIACHOCTI Ta YMOBH
HaJaHHS iM MPaBOBOi OXOPOHU BHU3HAYAIOTHCS HALIOHAIBHUM 3aKOHOIABCTBOM
KOXKHOT JIepKaBU 3 ypaxyBaHHSAM ii 3000B’s3aHb 3a BiJIMOBITHUMU Mi>KHAPOJIHUMH
ngoroBopamu. J[oroBip He MoOxe mependadaTd «HOBHX» KaTeropiii 00’€KTiB MpaBa
IHTEJIEKTYyaJIbHOI BJIACHOCTI, HE TepeA0adYeHuX 3aKOHOM, YW MICTUTH, 1HIII,
MOPIBHSHO 13 3aKOHOM, YMOBH HaJIaHHSI iM ITPaBOBOi OXOPOHH.

binein MoOBHO perynsTHBHA (PYHKISI JOTOBOPY MPOSBISETHCS CTOCOBHO
MPaBOBITHOCHH, SIKi OMOCEPEAKOBYIOTH OOOpPOT MAaMHOBHX IMpaB IHTEIEKTYaabHOI
BiacHOCTI. Tak, JmuIIe TOTOBOPOM BU3HAYAETHCA OOCST MpaB IMOAO BUKOPHCTAHHS
0o0’€KkTa TIpaBa IHTEJCKTyalbHOI BJIACHOCTI, SKi HAJAOThCS JIIIEH3IaTy 3a
TEH31HHUM TOTOBOPOM UM TIEPEXO/IATh 0 HabyBada 3a JOrOBOPOM PO TepeaaHHs
MalHOBHX IpaB 1HTEJIEKTYaIbHOI BIACHOCTI. B TOroBipHOMY MOPSIAKY BU3HAYAIOTHCS
JIOMYCTAMI  CIIOCOOM BUKOPUCTAHHS 00’€KTa JIIEH31aTOM, THUPaX, TEPUTOPIS
BUKOPHUCTAHHS TOILIO.

JIpyroro cTajiiero mpaBOBOTO PETYJIIOBAHHS BIAHOCHH Y cepl IHTEIeKTyaIbHOI
BJIACHOCTI € BHUHUKHEHHsA (HaOyTTs) IpaB i1HTENEKTyalbHOI BiacHocTi. Ha mamiif
CTaii BHACHIJOK HACTaHHS KOHKPETHUX O0OCTaBHH (FOPUIUYHUX (DAKTIB, IOPUAUYHUX
CKJIaJIIB) y MeBHOro cy0’ekTa (cy0’€KTiB) BUHHMKAIOTh OCOOMCTI HEMaiHOBI Ta (a00)
MaifHOBI MpaBa 1HTEJEKTyaJIbHOI BJACHOCTI HA KOHKPETHUN 00’ €KT. Y I[bOMY aCIEKTI
BapTO 3a3HAYUTH, 110 JOTOBIP MOXKE BUCTYIIATH I1JICTABOIO HAOYTTS JIMIIIE MATHOBUX
MpaB 1HTEJIEKTyalIbHOI BIACHOCTI.

JloroBip MOK€ BHCTYIATU SIK CAMOCTIMHOIO MiJCTaBOI0 HAOYTTS MaWHOBHX
IpaB IHTEJICKTyaJlbHOI BJIACHOCTI, TaK 1 OyTH €JIEMEHTOM IOPHUIUYHOTO CKJIaIy.
Hanpukmnan, 3a A0roBOpoM Mpo TMeEpelaHHS MaiHOBUX IIPaB 1HTEIEKTyaJlbHOI
BJIACHOCTI Ha TBIp 3a3HAUYEHUH JOTOBIP € IOPUAMYHUM (DAKTOM, 3 HACTAHHSAM SKOTO
NOB’sI3y€Thbcs mepexia 10 HabyBaya MaliHOBUX MpaB Ha TBip. CTOCOBHO JTOTOBOpIB
I0JI0 PO3MOPSAKaHHS MaHOBUMH IpaBaMU Ha 00’ €KTH MPOMUCIOBOI BIACHOCTI, SIKi
3a 3aKOHOM TIJJISTAIOTh JEpKaBHIM peecTparli (BHHAXOAHW, KOPUCHI MOJEi,
TOProBeJbHI MapKH TOIO), BIAMOBIIHI TIpaBa MEPEXoaTh A0 HabyBaua 3 MOMEHTY
BIJIMOBIJIHOT Jiep’kaBHOI peecTparlii. Binrak, migcTaBoro HaOyTTs MalHOBUX TIPaB
IHTEJIEKTYaIbHOI BIACHOCTI y TaKOMYy BUTAAKY € IOPUANYHUN CKJIaJd, €JIeMEHTaMU
SKOTO € JIOTOBIp MPO MEpelaHHsT MaifHOBUX MpaB Ha 00 €KT MPOMHUCIOBOI BIACHOCTI
Ta JiepKaBHA PEECTpAIlis TAKUX MpaB 32 HabyBadyeMm.

TpeTboro  cTami€er0  MPaBOBOTO  PEryJilOBaHHS  BIIHOCUH Yy  cdepi
1HTEJIEKTYaJIbHOI BIACHOCTI € 3/1ICHEHHS TIpaB IHTEJICKTyalbHO1 BIacHOCTI. Ha naHiit
cTaii 4yepe3 KOHKPETHI aKTH MOBEAIHKN YIPABOMOYECHOTO Cy0’ €KTa peani3yroThCs Ti
IpaBOBI MOMJIMBOCTI, SIKI BH3HAYEHI 3MICTOM HaJEKHUX HOMy 0COONCTHUX
HeMaltHOBHX Ta (a00) MallHOBHX IpaB IHTEIEKTYaJbHOI BIACHOCTI, BHACHIJIOK YOTO
3aJI0BOJIBHSIOTBCS 1HTEPECH Takoro cy0’ekTa. Y IIbOMY acIeKTi JOTOBIp € OJHIEIO 13
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BOXJIMBUX (OPM 3MIIMCHEHHS MpaB 1HTEJIEKTyalbHOI BJIACHOCTI, a came iX MailHOBOT
CKJIaJIOBOI.

3arayioM, i 31HCHEHHSIM MailHOBUX TpaB 1HTEIEKTYaJbHOI BJIACHOCTI MOKHA
PO3yMITH BUMHEHHSI TTPABOBOJIOALIBIIEM (ITPABOBOJIOAIBIIIMI) 200 YITOBHOBAKEHOIO
0c00010 Ha CBIH PO3CYyH Jid MO0 BUKOPUCTaHHS 00’€KTa IMpaBa IHTEICKTyaJTbHOI
BJIACHOCTI Ta/ab0 po3nops/KaHHS MalHOBHUMH MpaBaMU Ha HBOTO JJISl 3370BOJICHHS
MalHOBHX 1HTEPECIB MPABOBOJIOILIBI (MIPABOBOJIOALIBIIIB).

Y 1mpoMy acmekTi BapTO MIJKPECIUTH, M0 BUKOPUCTAaHHS 00 ’€KTa MpaBa
IHTEJIEKTYalbHOI ~ BJIACHOCTI, SIK TMPaBWJIO, BHUMAara€ HasBHOCTI Yy Ccy0’eKTa
BIJIMOBIAHOTO 0OJIaIHAHHS, MarepiaiiB, (PIHAHCOBUX PECYpCIB ToIIO. ABTOp,
BUHAX1IHUK YM 1HIIUHA TBOPEIb Y OUIBIIOCTI BUMAAKIB TAKUX 3aC00IB Ta pecypciB HE
Mae€, a TOMY IEpeBaXHO 3AIMCHIOE HAJIEKHI MOMY MaiHOBI MpaBa Ha CTBOPEHUU
00’€KT MNUIAXOM pO3MOPSKAHHS IUMU MpaBaMH, SIK MPABWIO, BCTyHaloyu 13
BIIMOBIAHUMU CYO’€KTamMu (BUJIABHUILITBAMU, KIHOCTYAISIMU, BUPOOHUKAMH TOIO) Y
JOTOBIPHI BIIHOCMHHU. 3@ TaKMX YMOB caMme JOTOBIp BHUCTYNA€ TUM IPABOBUM
3ac000M, KM J03BOJIsi€ 3a0€3MEYUTH 3aJ0BOJICHHS MaiHOBHX 1HTEpPECiB TBOPIIA,
OCKIJTbKM OCTaHHIM OJiepKy€ IUiaTy (BUHAropoay) 3a BUKOPUCTAHHS Pe3yJIbTaTiB
Horo TBOpuOi AisuIbHOCTI. BomHouac, noroBip 3abe3nedye 3a0BOJEHHS MalHOBUX
1HTEpeciB 1 cy0’€KTa, 3 SKMM TBOPEIb WOTO YKiIaaae, ajpke Ha MiJICTaBl JIOTOBOPY
TaKoOMy CyO’€KTy HaJaeTbCs MPABO HA BUKOPUCTAHHS TBOPY, BUHAXOAY TOLIO abo X
OCTaHHIN HaOyBae MalHOBHMX IIpaB IHTEJIEKTYyaJlbHOI BJIACHOCTI Ha BIJMOBIIHUN
00’exT. Bpemri, y Takuii crmociO 3aJ0BOJBHSIOTHCS TAKOXK IHTEPECH CYCIUIbCTBA,
MPEICTaBHUKHA SIKOTO OJIEPXKYIOTh JOCTYN 1O BHUTBOPIB CYYacHOTO MHUCTEITBA,
BHCOKOTEXHOJIOTIYHUX MPUCTPOIB, AKICHUX JIKIB 1 T. 1. B 1iIoMy MOHa 3a3HaYUTH,
[0 JOTOBIp € YM HE HaWBAXJIMBIIIMM IMPABOBHM 3acO000M KOMepliajizalii Mpas
IHTEJIEKTyaJIbHOI BJIACHOCTI, 3a0e3neuyroun e(peKTUBHE BIPOBAKEHHS PE3yJIbTATIB
TBOPYOi JISJIBHOCTI y BUPOOHULTBO Ta IHIII JUISHKH CYCHUIBHOTO JKUTTS JUIS
3aJI0BOJICHHS K MPUBATHHUX 1HTEPECIB iX TBOPLIB, OCI0, SIKI 1HBECTYBAJIM KOIUTH Y iX
CTBOPEHHSI, TaK 1 3araJIbHOCYCIIJIbHUX 1HTEPECIB.

HactynHoto (4eTBepTO10) CTa/i€10 MPABOBOIO PETYIIOBAaHHS BIAIHOCHH y cdepi
IHTEJIEKTYaIbHOI BJIACHOCTI € 3aXHUCT MpaB IHTENEKTyaJlbHOI BJIACHOCTI Yy pasl iX
MOpYILIEHHS, HEBU3HAHHA YW OCHOPIOBaHHA. B CyuyacHHMX yMOBaxX CIIOCTEpITra€eThbCs
TEHJICHITIS IO BCE OUIBII MIMPOKOTO BUKOPHUCTAHHS JIOTOBOPY, K MPABOBOTO 3aC00y
Ha CTaJlli 3aXUCTY MPaB IHTEJIEKTYaIbHOI BIACHOCTI.

BigmoBigHo m0 4.2 cr. 16 LK VYkpainu, CTOpOHH MOXYTh 3aKpIlUTH Y
JIOTOBOPI1 IIOAO PO3MOPSIKaHHS MAaWHOBUMH IMPAaBaMM 1HTEJIEKTYaJbHOI BIACHOCTI
CIocoOM 3axHUCTy iX IpaB, Kl HE mepeadayveHi y 3aKOoHI. Y IIbOMY acHeKTi BapTo
3ayBa)KUTH, [0 MOKJIMBICTh BU3HAYEHHs CIOCOOIB 3aXUCTY IpaB 1HTEICKTYalbHOI
BJIACHOCTI JIOTOBOPOM € OOMEXKEHOIO0 3 OTJIANy Ha Te, IO Taki MpaBa ICHYIOTh Y
a0COJIFIOTHUX TPaBOBIIHOCHHAX, JIe¢ KOJIO 3000B’s3aHUX CYO’€KTIB € 3a3jajerijib
HeBM3HaueHUM. [IpaBoBojoniuienp, SK MpaBuUiio, He TmepedyBae y JTOTOBIPHUX
BIJTHOCHHAX 13 MOTEHI[ITHUMH NOPYIIHUKaMHU HOTO MpaB, a TOMY CHOCOOU X 3aXUCTY
BHU3HAUAIOThCA, Hacamrepena, y 3akoHl. [Ipore, B OkpeMuX BHUIAJKaX CHOCOOU
3aXUCTY MalHOBHUX IpaB IHTEJIEKTYaJbHOI BJIACHOCTI BCE K MOXYTb BH3HAUaTHCS B
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JOTOBIPHOMY TMOPSAKY (HAMpUKIIAJ, JOTOBIP MOXE Mependavyaru CIuiaTy HEYCTOMKH
3a MOPYIIEHHS YMOB BUKOPUCTAaHHs 00’ €KTa MpaBa IHTEJICKTyaJIbHOI BJIACHOCTI).

Vkiagaoud — JOroBip  IIOJO  PO3MOPSIKAHHS ~ MallHOBUMH — IIpaBaMu
IHTEJIEKTyaJIbHOI BJIACHOCTI, CTOPOHH MOXYTh CKOPUCTATUCS TiepeadadeHoro CcT. 259
LK Ykpaiau MOXJIMBICTIO 3MIHM TPHUBAJIOCTI TO30BHOI JaBHOCTI, MepeAOaYUuBIIN Y
TaKOMY JOTOBOpP1 MO30BHY JIaBHICTh OUIBIIOI TPUBAJIOCTI, HIX Ta, [0 BCTAaHOBJIEHA
3akoHOM. O/IHaK BapTO HAroJIOCUTH, L0 IOTOBOPOM HE MOXE OyTH 3MIHEHO MOPSI0K
oOuucieHHs no30BHOi naBHOCTI (cT. 260 LIK Ykpaiun).

Henani Ounplioro 3HaueHHS HaOyBae JOTOBIpHE BPETYNIOBaHHS MOPSAKY
BUPIIIEHHS CIIOPIB MK CTOPOHAMH JIOTOBOPIB IIOAO PO3NOPSAKAHHSI MalHOBUMU
IIpaBaMH iHTEJIEKTYalbHOI BJIACHOCTI. MieThcsl, HANPHUKIIAMA, PO JOTOBIPHi YMOBH,
K1 nependavaroTh MepeJaHHs CIOopiB, 0 BUIJIMBAIOTH 3 BIJIHOCHUH 3a JIOTOBOPOM, Ha
BUPIIICHHS TPETEHCHKOTO CYy1y, 3aCTOCYBaHHs MPOIEAYp Meaiallii TOIIO.

3pemToro, JOrOBIp MOXE€ BUCTyNaTH €(EeKTUBHUM MPAaBOBUM 3acO00M
BPETYJIIOBAHHS CIIOPY, 10 BUHMK Y 3B 53Ky 13 MOPYUIEHHSM MpaB 1HTEIEKTyalbHOI
BjacHOCTi. Tak, Ha MPaKTHUIl TPAIUIAIOTHCS BUIAJIKH, KOJU Cy0’€KT MallHOBUX MpaB
1HTEJICKTyaJIbHOI BJIACHOCTI1 (IIPaBOBOJIOLICIIL) 1 0c00a, sSika JOMYyCTUIIA TIOPYIICHHS
UX TpaB, JOCATAIOTH JIOMOBIIEHOCTI MpPO TMO03aCyZOBE BPETYJIOBaHHS CIOPY Ha
yMOBax, BUBHaYEHHUX B JOTOBOPI.

B minomy, BpaxoByIOUYM TEHAEHII PO3BUTKY Cy4aCHOTO IMPHUBATHOTO IpaBa,
MOIAJIbINe JOCTI/HPKEHHSI TUTaHb, MO0 MICIS JAOTOBOPY Y MEXaHi3Mi IPaBOBOTO
pEeryJioBaHHS  BIIHOCHH  IHTEJIEKTyaJbHOI  BJIACHOCTI, HacaMIiepen, HOTro
peryJaTUBHOI (YHKIIi, BUIAETHCS JIOBOJI MNEPCHEKTUBHUM, a TOMY IOTpedye
MOJAIBINOI  TEOPETHUYHOI PO3POOKM Ta HANpaIfOBaHHIO MPOMO3HUINKN 11010
YAOCKOHAJIEHHS 3aKOHO/IABCTBA Y KPaiHU MPO IHTENEKTYyaJIbHY BJIACHICTb.
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Jlpaxoxpycm Temana Bikmopisna

00KMOpKA 10PUOUYHUX HAYK, O0YeHmMKA, npogdecopka
Kageopu MidkCHAPOOHO20 Npasa ma MicpayituHoi
noimuxuy 3axiOHOYKpaiHCbK020 HAYIOHATILHO20
VHIgepcumemy

I'apacumie Bonooumup Muxaitioeuu

3000y8ay 3axiOHOYKPAIHCbKO20 HAYIOHAIbHO2O
Ynisepcumemy

FEATURES OF CONTRACTUAL OBLIGATIONS IN THE
CONDITIONS OF WAR

In the context of the Russian Federation's military aggression against Ukraine,
the majority of business entities faced the issue of fulfilling contractual obligations.

The concept of force majeure (circumstances of force majeure) is enshrined in
the Law of Ukraine "On Chambers of Commerce and Industry in Ukraine" No.
671/97-VR dated December 2, 1997.

Yes, according to Art. 141 of this law, force majeure circumstances
(circumstances of force majeure) are extraordinary and unavoidable circumstances
that objectively make it impossible to fulfill the obligations stipulated in the terms of
the contract (contract, agreement, etc.), obligations in accordance with legislative and
other regulatory acts, and namely: threat of war, armed conflict or serious threat of
such conflict, including but not limited to enemy attacks, blockades, military
embargoes, acts of a foreign enemy, general military mobilization, hostilities,
declared and undeclared war, acts of a public enemy, sedition, acts of terrorism,
sabotage, piracy, disorder, invasion, blockade, revolution, mutiny, uprising, mass
riots, introduction of curfew, quarantine established by the Cabinet of Ministers of
Ukraine, expropriation, forced seizure, seizure of enterprises, requisition, public
demonstration, blockade, strike, accident, illegal actions of third parties, fire,
explosion, long interruptions in the operation of transport, regulated by the terms of
relevant decisions and acts of state authorities, closure of sea straits, embargoes,
prohibition (restriction) of export/import, etc., as well as caused by exceptional
weather conditions and natural disasters, and namely: epidemic, strong storm,
cyclone, hurricane, tornado, storm, flood, accumulation of snow, ice, hail, frost,
freezing of the sea, straits, ports, passes, earthquake, lightning, fire, drought,
subsidence and landslide, other natural disasters disaster etc [1].

According to Art. 141 of the same Law, the Chamber of Commerce and
Industry of Ukraine and regional chambers of commerce and industry authorized by
it certify force majeure circumstances (circumstances of force majeure) and issue a
certificate of such circumstances.

At the same time, in the conditions of the war with the Russian Federation, the
Chamber of Commerce and Industry of Ukraine simplified the procedure for

34



certifying force majeure circumstances and on February 28, 2022, by letter No.
2024/02.0-7.1, immediately certified for everyone the force majeure circumstances
(circumstances of force majeure) of the military aggression of the Russian Federation
against of Ukraine [2].

However, we believe that the above-mentioned letter cannot be the basis for
unconditional release of anyone from responsibility for breach of contractual
obligations.

The legal status of this letter is unclear, as the ICC does not have the authority
to issue universal certificates for an unlimited number of persons. We recommend
that you consider such a letter as a preliminary confirmation of force majeure, which
will later provide an opportunity to obtain a certificate for a specific contract if
necessary.

In case of impossibility to fulfill the obligations, it is necessary to immediately
contact the counterparty and inform about it at the first opportunity after the
occurrence of force majeure, before receiving the certificate of the Chamber of
Commerce and Industry of Ukraine.

In today's conditions, traditional methods of sending messages (sending by
mail) may not be available. In this case, we recommend that you notify the
counterparty in any other way that allows you to confirm the sending: by e-mail,
SMS, or using the messengers specified in the details of your contract.Is the
counterparty released from liability for non-fulfillment of the terms of the contract?

Force majeure circumstances, as a general rule, exempt the parties from
responsibility for breach of obligation. That is, from charging fines/penalties for
improper fulfillment of obligations. However, please note that exemption from
liability for improper performance of business obligations to the counterparty cannot
in any case be equated with the right not to fulfill the obligations undertaken at all.

For example, force majeure circumstances do not make it possible not to pay or
to reduce the payment under the lease agreement. At the same time, the lessee should
remember that in the event of a dispute with the owner regarding the possibility of
using the leased property during the period of martial law, it is the lessee who will
have to prove that he did not have the opportunity to use it.

Note that one of the mandatory conditions for recognizing a circumstance as
one that gives grounds for exemption from liability precisely for non-fulfillment of
the terms of the contract is a cause-and-effect relationship between the force majeure
circumstance and the specific contractual obligations that the economic entity cannot
perform properly [3].

That is, the party to the economic obligation must prove that the existing
circumstances (war, general military mobilization, introduction of curfew and
military actions) have a direct impact on the specific economic obligation.

Summarizing, we note that each case of impossibility of proper fulfillment of
obligations must be analyzed separately with the determination of specific
circumstances and requirements of the business contract.
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KaHOUOamKa IpuoutdHux HayK, OOyeHmxKda,
npoghecopka kagheopu npusamnozo npasa Kuiscbkozco
HAYIOHAIbHO20 eKOHOMIYHO20 YHIeepcumemy IMeHI
Baouma I'emvmana

AOroBIP AAK LIUBIJIbHO-NMPABOBA KATEIOPIA

OpHi€ro 3 HaIaBHIMIMX MPABOBUX KOHCTPYKILINA, BAHUKHEHHS SKHX OB’ s3aHE
3 PO3BUTKOM CYCIIJIBHHUX 3B’SI3KIB € J0roBip. JlOCHiIKyl0un JOTOBIp SIK LKUBUIBHO-
MIPaBOBY KaTEropiro, BapTO aKIEHTYBAaTH yBary Ha TOMY, IO BIH pPO3IJISJAETHCS B
MPaBOBii JOKTPHUHI K (hOpMa BUPAKECHHS A1M yUaCHUKIB IIUBIILHUX IIPABOBIIHOCHH.

[ToHATTS «I0TOBIP» TMOXOAUTH BiJ jAiecioBa contra-here abo con-traho, mio
03Hauae OyKBaJIbHO «cTaryBatu» [8, c. 21]. IlepenymoBaMu BUHUKHEHHS JIOTOBOPIB
MOY>XHa BHU3HAYMUTH, TO-TIEpPIIE, PO3BUTOK pPI3HUX (OPM CHUIKYBaHHS; MO-IpYyre,
HEOOX1AHICTh dopMaiizyBaTH IE€BHI MOJENI TOBEIIHKM YYaCHUKIB CYCHIJIBHUX
BIJIHOCUH; TO-TPETE, MOTpeda y3roJKEHHS BOJII YYAaCHUKIB CYCHUIBHUX BIJHOCHH;
Mo-4eTBepTe, HEOOXIHICTh (DiKcallii BOJILOBUX BIIHOCUH CTOPiH. BapTo BiAMITHTH,
10 1ICTOPUYHO BIPOAOBXK 3HAYHOTO MEPIOAY 4yacy caMme JIEIIKTH Ta JOTOBOPH OyJH
€IMHUMH BU3HAHUMH JIE€P’KaBOIO IMiJICTABAMH BUHUKHEHHSI 3000B’s3aHb. 30KpeMma,
apryMEHTOM 3a3HA4€HOl TE3U € Te, IO JIOTOBIP BBAXKAETHCS HANOUIBII THYYKOIO
mpaBoBOIO (OpPMOIO, 3a JOMOMOTOK SIKOi BiIOYBA€THCS  OMOCEPEIKYBaHHS
CYCIUIbHHX BiJIHOCHUH.

Tak, UMBIILHO-IPABOBUMU JIOTOBOPAMHU  PETJIAMEHTYEThCS  MOBEIIHKA
YYAaCHMKIB IUBUIBHUX BIJHOCHH, IUISXOM BCTAHOBJIEHHS TaK 3BaHUX pPaMOK
MOXJIMBOi Ta HEOOXIJHOI TMOBEIIHKM B MeXaxX BH3HAYEHUX 3aKOHOJIaBCTBOM.
3aKoHOJIaBUMMHU JTIOKyMeHTaMu JlaBHboro Cxojy, 5Kl BIieplIe 3aKpilIA MOJ0KEHHS
PO IIUBUIBbHI JJOTOBOPH MO>KHA BiJI3HAYMTH 3akoHU MaHy Ta 3akoHM XaMMypari, K1
HABOJWJIM BU3HAUEHHS «yIroJla» Ta BIJMOBITHO BUMOTH J0 YKJIaJ€HHS YroJl. 30Kpema
PO3BUTOK TOPrOBUX BIJHOCHH CTaB YW HE HaWBAXIMBIIIOW MEPEIyMOBOIO
MOIIMPEHHS TaKUX LMBLIBHO-MPABOBUX JIOTOBOPIB: KYIIBII-MIPOJIAXKY, 3aiiMy, MIHHU,
openau tomo. B JlaBHiit ['pemii OuUIbLIICTH YroJ TakoX OyJId CHpsIMOBaHI Ha
PEryJIIOBaHHS BIIHOCHH KYMIBII-MPOAAXKY Ta opeHau 3emii. [Ipote BapTo BIAMITUTH,
[0 HAMOLTBII JeTallbHE MPABOBE PETrJIAMEHTYBAaHHS JIOTOBIP OTPUMAaB y PUMCHKOMY
Mpasi.

AHani3yloun JOKTpUHANbHI Ae(IHIIT JOCIIPKyBaHOTO MOHATTS. Bapto
HAroJOCUTH Ha BIACYTHICTb €JUHOTO MiAXOAy. TpaiuiiiiHO B Teopii LUBLIBLHOTO
npaBa JOTOBIP PO3IJISAAETHCS B TaKUX acmekTax: 1) gK MiacTaBa BUHUKHEHHS
MIPaBOBIAHOIICHHS; 2) SK caMme MPABOBITHOIICHHS, K€ BHHHUKIIO 3 III€] MIJCTaBH;
3) sk ¢opma, Ky BIJTMOBIHE MPaBOBIAHOIICHHS TMpuiiMae. OKpeMO BUIIISETHCS
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3MIIIAaHUNA HayKOBUH MiJXid, SKUH 00’ €IHy€ OKpeMl 03HAKH 3a3HAYEHUX TOUOK 30pYy
[3,c. 11].

JloroBip sik mpaBoBa KaTeropisi 3HaXOJUTh CBO€ IIMPOKE BUKOPUCTAHHS B YCIX
chepax cycmiapbHOro JKHUTTA (couiaigbHa cdepa, EKOHOMIKA, KyJIbTypa TOIIO).
I.C. AnekceeB BKazye Ha HIUPOKE Ta By3bKE PO3yMIHHS MOHSTTS «JI0TOBip». [lorosip
y IIAPOKOMY PO3YyMiHHI — 1Ie¢ yroja JBOX abo Ouibllie CTOPIH MpPO BCTAaHOBJICHHS,
3MIHY YM TPUINAHEHHS BIAMOBIMHUX TMpaB 1 000B’s3KiB. Y BY3bKOMY, Tally3€BOMY
PO3YMiHHI — 1€ [IUBUIbHO-TIPABOBE MOHATTS, B AKOMY 1 3HAXOAUTHCS METOJO0JIOTIYHA
OCHOBa HAYKOBO-TIPABOBOTO BHUBYEHHS JOTOBOPY, OCKUIBKM HAWHOUIBII MIUPOKO
OTepy€e TOHSTTAM «IOTOBIp» IMBUIbHE MpaBo [2,c.7]. BuzHaueHHs mHpOKO Ta
BY3bKOTO PO3YMIHHSI JOCIHIIKYBAHOTO MOHSTTS 3HAXOAUTH MIATPUMKY Oaratbox
HAYKOBIIB, 30KpeMa CJiJ 3a3HAYMTH, IO 3a4acTy BY3bKE PO3YMIHHS JOTOBOPY
HA3UBAIOTH M€ [[UBIIICTUIHUM.

VY UMBIIRHOMY TIpaBl JIOTOBIP Ma€ KUIbKa 3HAYE€Hb: IOPUAMYHHA (aKT, 110
JIEKUTH B OCHOBI 3000B’sI3aHHS; 0€3M0CEPEIHBO IOTOBIpHE 3000B’SI3aHHSI; JOKYMEHT,
10 3aKpirIoe (akT BCTAaHOBJICHHS 3000B’sI3aJIbHUX MpaBoOBiAHOCHH [5, c. 197]. Ha
nepekonanns O.0. [aiigymina, TOroBip — ABOCTOPOHHS YroJia, B sIKid BUpakeHa BOJIS
JBOX CTOpIH, III0 Ma€ Ha METI BUHUKHEHHS, 3MiHy a00 NMPUIIMHEHHS 3000B’s3aHb 1
3a0e3MevyyeThesl MO30BHUM 3axucToM [4, ¢. 80]. CxoKy MO3UIIII0 BUCBITIIOE Y CBOIX
npaugx LI Kuniumuauk [6, c. 189]. TakuMm umHOM, aBTOpUM BKa3ye Ha IPaBOBOMY
MIPUPOY JOTOBOPY K ropuaudHoro dakty. [Ipore, P. O. Xandina 3anepedye npoTtu
TBEP/KEHHS, 110 JOTOBOPOM € B3aEMHA yroja abo 3roja CTOpiH, CIpPsSMOBaHAa Ha
BUHUKHEHHS, 3MiHYy a00 MPUNUHEHHS LUBLIBHUX MpaBOBITHOCHH [8, c.22]. Meski
HayKOBI[l BHM3HA4YalOTh JOTOBIp K JOKYMEHT SBJsi€ c0000 ¢GopMy HA0roBOPY-
MPaBOYUHY, SIK MPABUJIO, MUCHMOBY, aie HE 00OB’S3KOBO, TOMY IO BCE YaCTille
JOTOBOPHU YKJIA/Ial0Th B €JIEKTPOHHIN (hopmi, KMEHOBaHIN 1HOAI O€3I0KYMEHTapHOIO,
xoua BipHime ii WmenyBatu Oe3manepoBoro [11,c.136]. Omxe, MoxHa HIUTH
BUCHOBKY IpPO HAsBHICTh B MPAaBOBIM JOKTPHHI PI3HUX MIAXOAIB /0 PO3YMIHHS
TEPMIHY «JIOTOBIPY.

3rigHo 4.2 c1.11 Ta 4.2 ct. 509 LuBinbHoro koxexkcy Ykpainu (mam — LK
VYkpainu) 3000B’A3aHHS BHHHMKAIOTH 3 JIOTOBOPIB Ta IHIIMX IPAaBOYMHIB,
neper0aueHux 3aKOHOM, a TaKOXX 3 JOTOBOPIB Ta IHIIMX 3aKOHIB, SIKI XOoua W He
nependadyeHi 3aKOHOM, MpoTe W He cynepedarb Homy. Jloroeip € 1Bo- M
0araToCTOpOHHIM MPABOYMHOM, TOOTO TMOTOJKEHOIO JII€I0 ABOX ab0 OLIbIIEe CTOPIH
(4.4 cr. 202 IIK Vkpainn) [1]. Takum yuHOM, 3aKOHOAABEIIb TAKOK BKa3ye Ha T€, IO
JIOTOBIp, TMepIl 3a BCE, SBIAETbCA IOPUANYHUM (pakToM, Oe3mocepeHbOI0
MIPaBOCTBOPIOIOUOIO IM1ICTaBOI0 BUHUKHEHHS 3000B’sI3aJIbHUX BIJHOCHH.

Bapto BiAMITUTH, 1110 KOKEH JOTOBIp € MpPaBOYMHOM. 30KpeMa, OCOOIMBICTIO
PaBOYMHY SIK TIIJICTABM BUHUKHEHHsS IMBUILHUX IIpaB Ta OOOB’S3KIB € Te, MIO
MPaBOYMH XapaKTEPU3YEThCS MPABOMIPHUM BOJILOBUM BUMHEHHSIM OCO0OIO, SIKa €
Cy0’€KTOM IIMBUILHOTO TIpaBa, IOPUIAMYHMX 1, [0 MalTh 3a METY CBIiJOME
CTBOPEHHS LIJIKOM BHU3HAYEHOTO LUBLILHOTO MPAaBOBOTO PE3yJIbTaTy MAJIsi TaKOro
cy0’exta abo i iHmmX ocid [9, c. 504]. Ioainsaoun 3a3HaueHy HAYKOBY MO3HULIIO,
B.B. JIyup 3ampornonyBaB kiacu@ikailiro JTOTOBOpPIB, SIKa IPYHTYEThCS B LIJIOMY Ha
€IMHOMY KJacu(iKariiHOMY KpHUTEpii1 CKJIANA€ThCA 3 IIECTH TPyH IUBLILHO-
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IIPaBOBHUX JOTOBIPHHUX 3000B’s3aHb 3aJIEKHO BiJ iX MPaBOBUX HACTIIKIB (MPaBOBOI
metu) [7, c.576]. Came crnpsmyBaHHS JOTOBOPY SK IMPABOYMHY Ha JIOCATHEHHS
MIEBHOTO IOPUJIMYHOTO HACHIJIKY, BIIMEKOBY€E HOTO BiJI IHIIMX IOPUANYHUX (DAKTIB.

Takum YWHOM, JOTOBIp € CKIAQJHUM Tally3eBUM TEPMIHOM, SIKHI
XapaKTEPU3y€EThCSI OCOOTUBUMH O3HAKAMH, IO BUIIISE WOTO CEpell Pi3HOMAHITHUX
UBLIBHO-TIPaBOBUX KOHCTpyKLii. Ha nymky O.B. J[3epu noroBopy sik IOpUIUIHOMY
(dakTy BIAacTUBI Taki O3HAaKH: 1) B JOrOBOpPI BUSIBISETHCSA BOJISL HE OJIHIET 0coOU
(ctopoHM), a JBOX YW KUIBKOX; 2) JOTOBIp — II€ Taka CIUJIbHA i Oci0, ska
CIpsiMOBaHa Ha JIOCATHEHHS MIEBHUX ITUBUILHO-TIPaBOBUX HachiakiB [10, c. 634].

BoneBusiBieHHs: CTOpiH MpU YKJIaJaHHS JOTOBOPY Ma€ JyXe BaXJIHBE
3HAYEHHS, OCKIJIBKM CaM JOTOBIp MOXHA pPO3IJISAATH K MPABOMIPHY BOJIBOBY IO
oci06. Buxonsiun 13 3aKOHOJIaBUOTO BH3HAUCHHS TMOHSATTS JOTOBOPY, MOKHA INTH
BUCHOBKY, III0 3a3HaueHa Je(iHIIIA PO3KPUBAETBCA B  PO3pI31  MOHATTS
«JIOMOBJICHICTB», THM CaMHUM IIJIKPECIIOIOYM MOJEIbh TOBEAIHKA YYaCHUKIB
JOTOBIPHUX BIAHOCHH. TakuM YMHOM, KOHTPAareHTH MarOTh MOKJIUBICTh CAMOCTIHHO
(GhopMyITIOBaTH 1 TIPOSIBISITH CBOIO BOJIIO 3 METOK) BHHUKHCHHS TEBHUX ITUBUIBHO-
MPaBOBUX BIJTHOCHH, IO BKA3Yy€ Ha 1X JTUCIIO3UTHBHICTb.

TakuMm YMHOM, OCHOBHUMH JIOTOBOPY SIK IMBUIBHO-TIPABOBOI KOHCTPYKIIi €
HACTYIIHI: BU3HAYEHICTh CTOPIH; PIBHICTh KOHTPAreHTIB; BIJIbHE BOJIECBUSIBICHHS MPH
VKJIQJICHH]; CIPSMOBaHICTh Ha HACTAaHHS IOPUIWYHUX HACHIJIKIB; 3rojia MIOJI0 BCIX
ICTOTHUX YMOB; B3a€MHa BIAMOBIIaIbHICTh CTOPIH; 3a0€3MeYeHHs] HOPMaMH IpaBa.

[TincymMOByrOYH BUIIEBUKIIAJCHE, MOXKHA 3pOOUTH BUCHOBOK, 1110 HA CHOTOIHI
B Haylll LMBUIBHOTO IMpaBa MPOAOBKYEThCS (HOPMYBaHHS JOKTPUHAIBHHUX IMO3UIIIHA
I10JI0 PO3YMIHHSI TEPMIHY «JIOTOBIP» SIK BaXKJIMBOI IIMBUIHLHO-IIPABOBOT KOHCTPYKIIIi,
10 HAJa€ MOXKJIUBICTh KOHCTaTyBaTH IMPO MOT0o YHIBEPCAJIbHICTh y PpEryJFOBaHHI
HalpI3HOMAHITHIIIMX CYCIUIBHUX BIJHOCHH B KOHTEKCTI 3arajbHOEBPOINEHCHKOT
KyJbTYpH IIpaBa.
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Makoegin Bikmop Ilemposuu

3a8i0ysay Kagheopu yusinbHO-NPABOBUX OUCYUNIIH
O0ecbko2o 0epacasHo20 YHisepcumemy 6HYmMpIiuiHix
Ccnpas, KAHOUOAm IPUOULHUX HAVK, OOYEHM

KINACUDIKALLIA CTPOKIB Y OroBIiPHOMY NPABI

JloroBip sIK TOMOBJIEHICTh IBOX 1 OlbIIE OCi0, sSika HANpaBieHa HA BiIMOBITHI
MpaBOBl HACHIJIKM, 3aliMa€ OJHE 3 YUIBHUX MICIb y UMBUIBHOMY mpaBi. Takwuii
BHCHOBOK y TMOBHIA Mipi Ma€ MpaBO Ha ICHYBaHHS 3 ONNIAJIYy Ha MHUTOMY Bary
HOPMAaTUBHOTO Martepiany, SKUA MICTUThCS y KHHM31 IsaTii LluBLIBHOTO KOAEKCY
VYkpainu, a TakoX Ha BKJIIOYEHHS MOcepel] YUIbHUX 3acajl IMBUILHOTO TpaBa
npuHIuny csoboau nporoBopy. Hacmpaemi  cr. ct. 655-1143 LK Vkpainu €
CHelniaJbHUM HOpPMamH, IO PEryJilolTh OKpPEMi BHAM JOTOBIPHMX BIJHOCHH, HE
KOKy4H PO IHII MOJOKEHHS JTAHOTO KOAM(PIKOBAHOIO HOPMATUBHOTO aKTy, SIKI B
TIA 4M 1HIII Mipl MalOTh OpsiMe a0 K OMOCEPEIKOBAHE 3aCTOCYBAaHHS /10 MPABOBOI
perjiaMeHTalii MUBUIbHO-IPABOBUX JIOTOBOPIB, @ TAKOXK MPUIIHCH PEIUTH LUBLIBHO-
MIPaBOBUX HOPMATHUBHUX AKTiB.

BunHuKHEHHS Ta MPUNMHEHHS JOTOBIPHUX BIAHOCHH JOCUTH Yac TO MOB’SI3aHO 3
MEBHOI0 YacOBOIO BEJIMYMHOIO. BuUKOHaHHS Oynb-KOro O0O0OB’A3Ky B MeEXKax
BIJIMOBITHOTO 3000B’SI3aHHS, B TOMY UYHCIlI W JIOTOBIPHOTO, TIOB’S3aHO 3
3a0e3MneyeHHsIM peastizalii MPUHIUITY HaJIeKHOTO0 BUKOHAHHS 3000B'A3aHHS, 30KpeMa
010 HasexHoro cTpoky (ct. 530 LIK). Yepes 1ie BuHMKae HEOOX1AHICTD 3’ SICYBaHHS
MIPUPOIU Ta MICIS TEMITOPATLHUX BEJUYHH Y JaHii chepl MUBUTLHUX IPABOBITHOCHH.

VY uMBUIBHOMY IIPaBil HAasiBHE KOJIO HAYKOBUX OOIPYHTYBaHb MPAaBOBOI MPUPOIU
TeMIOPAJIbHUX BEJIWYWH, 10 BIJOOpaXKEHO Yy iX po3risaal sk: 1) mijacTaBu
BUHUKHEHHS, TIPUITMHEHHS, BIAMOBIIHOT TpaHc(opMallii UBIIBHUX MPABOBIIHOCHH;
2) CKJIaJIoBOi 3MICTY IMBUIBHMX MPABOBIJHOCHH Y IUIOLIMHI Moro peamizarii; 3)
KPUTEPIIO MPaBOMIPHOCTI MOBEIIHKY YYACHUKIB IUBUILHUX MpaBoBIAHOCHUH [1, ¢.13].

To06TO (hakTUYHO CIOCTEPIra€ThCs JAOCIHIKEHHS KaTeropii MpaBoOBOroO 4acy y
PO3pi3i TMHAMIKK Cy0’€KTUBHOTO IUBLIHHOTO TIpaBa (000B’SI3KY) BiJ] BAHUKHEHHS 10
npunuHeHHs. Lle moB’s13aHo 3 COIaIbHOIO CYTHICTIO TAKOTO SIBUIIA, OCKIJIBKU 4Yac SIK
¢i3uYHA BEIMUMHA Ma€ JUHAMIYHE TTOXOKCHHS, 2 TOMY BIIIOBITHO CIIPUAMAETHCS
CYCIILIILCTBOM 3aBJSIKM O3HAUEH1N XapaKTEePUCTHULIL.

VY maBeneniii rpamamii B.B. Jlynem no yBarm OepeThcs came pojib Ta MicCIie
TEMIOpPAJbHUX BEJIMYMH Y LMBUIBHUX MpaBOBiIHOCHHAX. Taka mudepeHiamis
JOCUTh YMOBHA, OCKIJTbKHM, BCTAHOBIIIOIOYHM IOYaTOK YM KIHEIb 3/1IHCHCHHS
Cy0’€KTUBHOTO IMBUIBHOIO TMpaBa (BUKOHAHHS CyO’€KTUBHOTO ITUBUIBHOTO
000B’sI3Ky), Yac BXKE€ € CKIaJ0BOIO 3MICTy BIAMNOBIIHOTO  ITUBUIBHOTO
npaBoBigHomeHHS. [logiOHMM YMHOM, IMO3HAYalOud MEXKI1 3AIMCHEHHS CKJIaJ0BO1
Cy0’€KTUBHOTO IMBIILHOIO TpaBa — IpaBa Ha 3aXHCT, NMPABOBUN yac 3abes3neuye

peaizaliio 3MiCTy UBIJILHOTO MPABOBITHOIICHHS.
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Y 3B’43Ky 3 HaBEICHUM CIYyIIHOK € Touka 30py T.M. BaxoneBoi, ska
pPO3IIIsia€ TEMIIOPAIbHI BEIMYMHU Y TPOEKIii 3MICTy Cy0’€KTMBHOIO IMBIILHOIO
mpaBa, a came: CTPOKHM 3JIMCHEHHS IMBIJILHOIO IpaBa y CEHCl IMepIioi Horo
CKJIaJI0BOI, CTPOKM BUKOHAHHS IUBLILHUX OOOB’SI3KIB — APYroi, 1 HApEeITi, CTPOKU
3aXUCTY HUBLIBHUX MIpaB — TPEThOi [2, c. 7-8].

KnacuunuM € miaxig 10 mpaBoOBOI MPUPOAM Yacy sIK IOPUIUYHOI KaTeropii y
CHIBBIHOWIECHH] 3 opuauuHuMu (axtamu [3, c. 272]. He MeHIm akTyalbHUM €
pO3riIsi dYacy sAK IMpaBOBOi KaTeropii y IIHPOKOMY pO3YMIHHI 3 OIUIALy Ha
IpyINyBaHHS IUBUIbHO-TIPABOBUX HOPM, fKI PETyJNIOITh CYCHUIbHI BIAHOCHHH,
OB’ s3aH1 3 BUKOPUCTAHHAM TEMIIOpPAJIbHUX BEJIWYMH, TOOTO B SKOCTI BIAMOBIIHOTO
[IUB1ILHO-TIPABOBOIO IHCTUTYTY [2, C. 4].

Pazom 3 TuM, HalOUJIbII PALIOHATIEHUM € TOIJISIT HA MPaBOBY MPUPOAY Yacy B
IIMBUILHOMY TIpaBi, 1 JOTOBIPHOMY 30KpeMa, uyepe3 MpU3My OOMEKEHHS 3MICTY TaKUX
BIJIHOCHH, C(DOPMYJILOBAHY Y CYTHOCTI Takoro moHATTs cT. 13 11K Ta y MipkyBaHHSIX
€.0. Miuypina [4, ¢. 130]. TakuM 4MHOM, Yac sIK IpaBOBa KAaTEeropisi y JOTOBIPHOMY
mpaBi Ma€ CHPUAMATUCh SIK TEMIIOPAJbHUN €IEeMEHT MeEXaHi3My MpPaBOBOTO
pEryJIOBaHHS JOTOBIPHUX BIAHOCHH, NMOKJIMKAaHUA OOMEXWTH IpaBa Ta 00O0B’SI3KH
CTOpIH JOTOBOPY 3 METOI0 OXOPOHM IHTEPECIB KOHTPAreHTa, a TaKOX CYCIIbCTBA.
Take BH3HAUeHHS ULUIKOM CIYHUIHO BijoOpaxae peani3alilo OCHOBHUX 3acaj
JIOTOBIPHOTO TpaBa W MpEeBaJOBaHHS MPHUHLMIY CBOOOAM JIOTOBOPY Y MOAIOHUX
B3aEMUHAX.

VY 3B’A3Ky 3 BUAUICHHSM 3aKOHOAABIIEM B MEKax 3arajbHOi YacTHHH
3000B’A3aJIbHOTO TpaBa 3arajlbHUX MOJIOKEHb Mpo JoroBopu [5, c. 397], maemo
HAsBHICTh YHIBEPCAJIbHUX, 3arajlbHUX Ta CIEHIAIbHUX HOPM, SKI PEeryJrolTh
IHCTUTYT  JOTOBIPHUX  TEMIIOPAIbHUX  BEJIMYHMX Yy  IHUBUIBHOMY  IpaBi.
VHiBepcalbHUMH HOpPMaMH, SKI CKJIaJalOTh IMBUILHO-TIPABOBUN  1HCTUTYT
JIOTOBIPHUX TEMIIOpPAJIbHUX BEJIMYMH, € MojoxkeHHs po3auty V LK “Crpoxu Ta
tepMminu. [lo30BHA AaBHICTH’, 3araibHUMU € BIANOBIIHO MPUIHCH po3aury |
“3aralibHi MOJOXEHHs Mpo 3000B’s13aHHs” Ta Il “3aranbHi MOJI0XKEHHS PO JOTOBIP”,
1 HapemTi, CHeliaIbHUMHA € HOPMH, SIKi BIJIOOpakeHI y TpaBOBIM perjiaMeHTarii
OKpPEMHX BHJIIB ITUBLILHO-TIPABOBHX JOTOBOPIB, SIK HAMPUKIA CT. CT. 663 (KymiBis-
nponax), 772 (mapyBanHs), 763 (maiim), 846 (miapsn), 1141 (moroBip mpoctoro
TOBApPUCTBA).

[Ipu xapakrepucTulli Yacy y JOTOBIpHHUX BEJIMYMHAX  HEOOXITHO
JOTPUMYBATUCh SIK 3arajbHUX KpUTEpiiB Kiacu@ikamii Tak 1 CHEIaJbHUX, SKI
npUTaMaHHI caMe BKa3aHI Kareropii TeMIopaibHUX BenuduH. Jlo Toro »x 10
JOTOBIPHOTO Yacy SK IPaBOBOrO SIBUINA Yy TIOBHIM Mipi MaloOTh MOXKJIUBICTh
3aCTOCOBYBATHCh 3arajibHl MPHUIIMCH IIUBLILHOTO 3aKOHOJIABCTBA, SIK1 BIJIMEXOBYIOTh
CTpOK 1 TepMiH. [IpoBigHUI JOCIITHUK MTPABOBOTO Yacy B MeXKax IUBLIHLHO-TIPABOBUX
noroBopiB B.B. Jlyns BUIIIUMB PI3HOBUAM TaKUX 3aJIEKHO B Kiacudikallii caMux
JIOTOBOpPIB, @ CaM€ 3a METOI0 BIJAMOBIAHOTO JOTOBIPHOTO 3000B’SI3aHHS — CTPOKHU
(TepMiHM) B JOTOBOpPAX IMPO Tepeaady MailHa y BJIACHICTh, TOCIIOAAPChKE BiIaHHS M
OTIepaTWBHE YIPABIIHHSA, MPO Mepefadyy MaiHa y THUMYacoBE KOPHCTYBAaHHS, IMPO
BUKOHAHHS POOIT, PO HAJAAHHS MOCIYT, PO Mepeaady pe3yabTaTiB IHTEIEKTyaaIbHO1
TUSTTBHOCTI, PO CHUIBHY MisUTBHICTH, CTPOKH (TEpMIHM) B 3a0e3MedyBalibHUX
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noroBopax. Okpemo Bonogumupom BacunboBuuem B Mexax AOTOBIPHUX BIJHOCHH
BUOKPEMJIIOIOTHCSI PI3HOBUM TMPABOBOTO 4Yacy, BHSBJICHOTO B MeXax MpoLeaypu
yKJIaJIeHHs 1oroBopiB [1, c. 109-220].

JloTpUMyIOUMCh TOYKHM 30py HaBEJACHOTO HAYKOBI MOXKHa Oyno O
3aMpONOHYBAaTH KJAacH(DIKaIlifo CTPOKIB (TEpMiHIB) Yy MOTOBIPHHMX BIJHOCHHAX 3
ypaxyBaHHSM Kjacudikalii JOTOBOpPIB 3a AaHAJOTI€0 3 MpPaBOYMHAMHU Ta
3000B’A3aHHSIMH, a TAaKOX CIElialdbHy KiIacu(iKallilo 3 ypaXyBaHHSIM KpUTEPIiB,
NpUTAMaHHUX CaM€ LHBUIBHO-TIPABOBOMY JOTOBOPY. Y 3B’S3KYy 3 IIUM HaBeCHA
rpyna CTpoOKiB (TEpMiHIB) B MeXaX JIOTOBIPHHUX 3000B’si3aHb 3a0€3MeUyBaIbHOTO
xapakTepy Mana O OyTH BIJIHECEHOIO 0 aKIIECOPHUX JIOTOBOPIB Ha MPOTUBArY
CTPOKaM y OCHOBHUX 3000B’s3aHHSIX JOTOBIpHOI mnpupoau. Ilpu cheuianbHii
kiacudikauii JOroBIPHOrO Yacy MarOTh OyTH PO3TJSHYTI MPOLEIYPHI CTPOKH
(TepMiHH), 1110 3aCTOCOBYIOTHCS B MEXKax BIJIMOBIAHOI CTajli yKJIAIECHHS JIOTOBODY.
[Toxibue maTuMe MicIle il puU 3MiHI Ta pO31pBaHHI I0TOBOPIB.

TakuM YMHOM, MPAaBOBHM Yac B IUIOMIMHI JIOTOBIPHOTO IIpaBa BIATBOPIOE
OCHOBHY CYTHICTb JAHOTO I[UBUILHO-IIPABOBOTO 1HCTUTYTY - TEMIOPAILHUN €JIEMEHT
MEXaHI3My TMPABOBOTO PETYJIIOBaHHS JOTOBIPHUX BIJHOCHH, SKWUW TOKIWKAHHMA
OOMEXHUTH IpaBa Ta OOOB’SI3KM CTOPIH JIOTOBOPY 3 METOI0 OXOPOHHU I1HTEpEcCiB
KOHTPAareHTa, a TaKoXK CyCMUIbCTBA. BiH € OJTHUM 13 CKJIATHUKIB €IEMEHTIB CUCTEMH
LUBLILHOTO MpaBa, 110 3a0e3Meuye peani3allilo OCHOBHUX 3acajl JOTOBIPHOTO IpaBa i
MPEBAJIIOBAHHS MPUHIUITY CBOOOIM TOTOBOPY Y 3a3HAUYEHUX B3a€EMHUHAX.

VY noroBipHOMY IpaBi NPUHHATO AU(PEPEHLIIOBATH CTPOKH Ta TEPMIHU, OKPIM
3aCTOCYBaHHS 3arajbHUX KPUTEPIiB, 3 YpaXyBaHHSIM iX 3HAYEHHS JJIs JIOTOBOPY SIK
JUHAMIYHOI KaTeropii, 3 Orjsily Ha MICLE y MpoLeaypl YKIaJIeHHS YU MPUITHUHEHHS
JIOTOBIPHUX BIJIHOCHH, 32 METO CaMOTO JOTOBOPY, 32 (PYHKIIIEIO Yy 3MICTI IOTOBOPY
TOMIO.

Hapenene cBimuuTh Mpo 3HAYUMICTh YaCOBUX OOMEXKEHBb 3MICTY JIOTOBIPHUX
3000B’s3aHb ¥ MEPCHEKTUBHICTh MOJAJIBIINX HAYKOBUX PO3BIJIOK Y cepl BUBUCHHS
AK 3arajJbHHUX IOJIOKEHb PO TEMITOpaIbHI OOMEXEHHS y JOTOBIPHUX KOHCTPYKIISX,
TakK 1 CHEI[laJIbHUX MOJIOKEHb PO 11 KaTeropii B BIAMOBIIHUX PI3HOBHUIAX ITUBIIHHO-
MIPaBOBHX JOTOBOPIB.
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CONTRACT

The active development of private law relations and the complexity of their
content requires not only effective legal regulation but also high-quality contract
management, especially in the activities of business entities. Artificial Intelligence
(AI) technologies currently have great potential for improving contract management,
as well as the conclusion and execution of contracts. Al is changing the very format
of private law relations and established legislative approaches to the legal regulation
of obligations in general. Therefore, the issue of finding the place of Al in the legal
system is extremely acute today and is manifested in radically different opinions of
scholars [1].

In order not to pose a threat to the development of Al and not to impede its
potential in contractual legal relations, some scholars even consider it appropriate to
recognize Al as a party to a contract, with all the rights, duties and responsibilities [2].
However, such premature conclusions are too risky and unwarranted, as there should
be no haste in legal regulation of Al. Nevertheless, Al has great potential, which can
also be used positively in contracting.

Today, Al is actively used by large companies to prepare and conclude
contracts, as Al helps to optimize contractual work and improve its efficiency. For
large companies, tracking and managing a large array of contracts is difficult, as
companies often do not have high-quality databases with all the information about
their contracts. Usually, this work requires many employees to ensure the
development, execution and improvement of not only the contracts themselves, but
also the processes of their conclusion.

In general, the use of Al in contract law involves the application of textual
machine learning to contracts to assist in the management, conclusion or revision of
contracts and their provisions [3]. Al software can easily group data and clarify the
content of contracts, allowing companies to review contracts in a timely manner,
reduce the likelihood of disputes over contract terms, and increase contract volume.
Although document review and organization software has been around for a long
time, Al software is able to identify contract types, distinguish between different
contract templates, and quickly sort a large number of contracts according to
predefined criteria.

Al has a great potential to ensure that contracts are consistent and that they are
fulfilled according to pre-agreed terms. For example, a company with a large number
of contracts with suppliers needs to keep track of changes in termination provisions,
penalties, and damages not only in its own contracts but also in those of its suppliers.
This work is voluminous and time-consuming, but Al can record and standardize
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these provisions in the company's contracts and in the contracts sent by suppliers. In
this case, Al makes it easier to identify possible inconsistencies and ensures quick
resolution of conflicting provisions [4].

Today, Al can also quickly assess risks in contracts much faster than humans
can. Al helps identify suboptimal or contradictory contract terms and provisions,
optimizing the contractual work of lawyers and reducing the possibility of human
error when drafting and reviewing a contract. By analyzing the content of the contract,
Al can determine which terms and clauses are too risky or contrary to the company's
interests. To overcome such situations, Al can model solutions to the problem, for
example, it can offer alternative terms that will reduce the risk of the contract.

Machine learning algorithms allow Al to study past agreements and identify
patterns to suggest appropriate terms and predefined terminology. A significant
advantage of Al is context-based analysis, where Al can identify appropriate clauses
to use when drafting and drafting a contract depending on its type.

Al has great potential in contracting, but at the same time, it is changing the
established approaches to the contracting process. Many large companies are actively
using Al to review and draft contracts, allowing lawyers to focus on developing
contractual strategies and solving complex legal problems, while Al does all the
routine work. However, lawyers repeatedly point out that relying on Al software
100% is also not worth it, as it can create a false sense of security. Such a high degree
of trust in Al can create risk rather than mitigate it. Therefore, along with investing in
contractual Al technologies, it is important not to eliminate the need for human
review of contract terms, especially when it comes to high-value contract transactions.
It seems that Al is primarily intended to optimize contractual processes managed by
humans, not vice versa.

In general, Al technologies in contracting can support and monitor the entire
contract lifecycle, from the moment of its conclusion to the moment of its execution.
Al has the ability to sort through different agreements and report information on their
performance and compliance, which in turn increases contract performance tracking.

It is expected that template blockchain contracts will also undergo new changes,
as the introduction of Al into the blockchain model will allow the parties to agree on
the provisions of the contract and adapt the contract to their needs.

The potential of Al in the contractual area is still not sufficiently explored, but
it is already clear that Al can minimize time spent drafting contracts and free lawyers
from routine paperwork, leaving time for more fundamental and problematic issues.
Nevertheless, Al tools that can be used in contracting are expensive and therefore not
widely available. Therefore, it is obvious that the introduction of these technologies
into general contractual practice will not happen soon.
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Yepnuax Onena KOpiiena

KaHOUOamKa IpuoutdHux HayxK, npoghecopka,
npoghecopka Kagheopu MidnCHapooHo20 ma
€BPONENCHKO20 NPABA XMENbHUYbKO2O YHIgepcUumemy
ynpasninHsa ma npasa imeri Jleonioa O3vro6a

KOHLLENLUIA YMOB AOroBoOPY B PEKOAN®IKOBAHOMY
LIUBINIbHOMY 3AKOHOOABCTBI YKPAIHM

Hes3Baxkaroum Ha TpuBaldy ICTOPII0O PO3BUTKY Ta TMPABOBUX TPAJUIIIN
BITUM3HSHOIO IMPUBATHOTO MpaBa, BapTO KOHCTATyBaTH, IO ICTOPUYHMI JIOCBIJA €
JUHAMIYHOIO KaTEropi€ro, sika NoTpedy€e NOCTIMHOTO MEePEOCMUCIICHHS i YTOUHEHHS,
0COOJIMBO  3Ba)KalOUM HAa CydYacHl TEHJEHINT €Bporei3aiii  BITYM3HSIHOTO
3aKOHOJIAaBCTBA, B TOMY YHMCII B c(hepl JOTOBIPHOTO MpaBa.

3BICHO, 3MIHU y BITUM3HSHIN MPUBATHO-IIPABOBIM cucTeMi 13 puiHATTIM [[K
VYkpainu ctanoMm Ha 2003 pik Oynau peBOTIOLINHUMU — BOHHM MpONaryBajid A0 3MiH
YChOTO CITOCOOY MHUCIICHHS, PO3YMIHHS POJII MpaBa 1 CIPaBeUIMBOCTI B CYCIIIbCTBI.
Opnak BOHM OyJyBaquCh Ha TICHIA CHIBOpami 3 KpaiHaMH MOCTPaAsSHCHKOTO
IPOCTOPY 1 TOMY HEMOBHOIO MIpOI0 BPaxOBYBaIM Ty TPaAWLIIO 1 AEMOKpPATHU3aLIIO
JOTOBIPHOTO MpaBa, 10 Ha TOW Yac BXKE€ MaHyBaja B €BPOINEWUCHKUX KpaiHaX. Y
nigcymky mu mMaemo K Ykpaiam, sxuii, 3 oqHOr0 00Ky, BU3HAUYUB OCHOBHI 3acaju
MPUBATHOIIPABOBOTO PETYJIIOBAHHSA, OJHAK HE 3MIT BIIIATA BiA Ti€El TPaBOBOL
TpajaMIIii, 10 CTaBWJIa HA IEBHUI 3aperyIbOBaHUM PIBEHb BITHOCUH MIXK Cy0’€KTaMu
JIOTOBIPHUX BIIHOCUH (OCOOJMBO IIOJ0 TaKUX CYO’€KTIB, AK HOPUAUYHI 0COOHU
MPUBATHOTO Ta MyOIIYHOIO MpaBa).

Koopaunaiiisi HalioHaJIbHOI MOJITHKHY 1 cTaHaapTiB €C 3 muTaHb JOTOBIPHUX
YMOB € 0a31COM rapMOHIi3allii 10roBipHOTO MpaBa. YnHHE 3aKOHOIaBCTBO WieHIB €C,
€C B mioMy, a Takok YKpaiHU MICTUTh JIOCTATHIO KIJIBKICTh BIJIMIHHOCTEH II10JI0
HOPMAaTHBHUX BUMOT J0 YMOB J0roBopy [1, c. 142].

IcHye nekinpka acmekTiB CBOOOIM SIK OCHOBOIIOJIOKHOTO MPHUHLHUITY B
MpuBaTHOMY TipaBi. Ik mpaBwiio, cB0OOOIa TOTOBOPY BKIIIOYAE B ceOe CBOOOIY BUOOPY
KOHTpareHTa, 3MmicTy Ta (popmu moroBopy. Ile ocHoBHi inei, BusHaueHi B DCFR 1
PECL. Take x 3HaueHHs1 cBoOoaa norosopy mae B IIpunnunax YHIJIPYA. Croponu
TaKOXX MOXXYTh JJOMOBUTHCS TIPO YMOBH JIOTOBOPY, MOKJTUBICTh 3MIHU TAaKUX YMOB.

JIOoroBipHI YMOBH BapTO PO3MNIANATH SIK OCHOBY JOTOBOPY, HOTO CYTHICTb,
OCKIJIbBKM 4Yepe3 HUX BIJOOpaKaeTbCsl MiICIle KOHKPETHOTO MPaBOBIJHOIICHHS B
CHUCTEMI JIOTOBIPHOTO MpaBa, BIIOKPEMIIIOEThCS OJWH JOTOBIp Bij iHIIOTO. OJHAK,
SKIIO paHiIie, 3a 3MICTOM JOTOBIPHUX YMOB MOKHa OyJI0 BCTAHOBUTH BHJI JIOTOBOPY,
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CHOTO/IH1, 3BaXAIOYU Ha Te, 1110 3HAaYHA YaCTHHA JIOTOBOPIB € HEMOIMEHOBAaHUMHU a00
K KOMOIHOBaHMMHM, BUBHAUYUTH MPUTAMaHHUX TOMY YH 1HIIIOMY JIOTOBOPY HalIp yMOB
JIOCUTH CKJIAJIHO 1 TaKWUM TepesiiKk MOXKe CIIpallbOBYBATH JIMIIIE HA PiBHI Teopli abo kK
IpU YKJIaJI€HHI KJIACHYHUX MOIMEHOBAaHUX JOTOBOPIB.

B KOHTEKCTI cka3aHOTO aKTyaJIbHUM OaqyUThCS CyIKEHHS, 3T1THO 3 SIKUM CaMme
YMOBH JOTOBOPY BH3HAYAIOTh HOTO CYyTHICTh, PO3KPUBAIOTh, MPO 110 LI YroJa, o €
IpeIMETOM JIOTOBOpPY, Ha SKHMX YMOBax BiH YKJIQJCHMH, SKI LMBUIbHI TpaBa 1
000B’sI3KM BUHUKAIOTh, 3MIHIOIOTHCS 200 MPUIMHHSIOTHCSI.

HamionansHa mpaBoBa Tpanauilisi Ma€ BIacHe OaueHHS YMOB JOTOBOPY Ta
JOIITLHOCTI BU3HAUYCHHS X 3MICTY Ta TEpesiKy g PI3HUX BHUIIB JOTOBOPIB Y
3aKOHO/AaBCTBl. Takok MUTAHHS TPO MEPENiK Ta BUIW YMOB JIOTOBOPY € JOCHUTH
00TrOBOPIOBAaHMM B HalllOHAJIBHIN MTpaBOBIiil HOKTpUHI [2; 3; 4; 5; 6; 7].

He 3ynuHstour CBOIO yBary Ha TJIyMay€HHl MOHSTTS YMOBH JOTOBOpY Ta
nepeniky kiacudikamiiHuX O3HaK, BapTO 3BEPHYTH YyBary Ha OKpeMi BHIM YMOB
JIOTOBOPY, III0 BU3HAYAIOTh B 3aKOHOJABCTBI Ykpainu ta €C. B nepury uepry, BapTo
BKa3aTW Ha ICTOTHI YMOBHU JOTOBOpY. Tak, MOHSTTS ICTOTHHUX YMOB JOTOBOPY
Bu3Ha4yeHo y 1. 2 4. 1 cT. 638 LIK Vkpainu, He BKa3yrouu Ha X BUYEPIIHUHN MEPEiK,
T00TO, OKpiM mpeamera noroopy, LIK Vkpainum He Bka3zye 3arajibHOrO MEpeiKy
ICTOTHUX YMOB JIJIsl BCIX JIOTOBOPiB, BOHM BU3HAYAIOTHCS BIJIMOBITHO 10 CHEIU(DIKH 1X
Buny [4, c. 27].

Cr. I1.-9: 101 DCFR Bu3HaueHO, 10 YMOBH JOTOBOPY MOXXYTh OyTH MpPsIMO 4d
OIOCEPEIKOBAHO BCTAHOBIIOBATHCH YTOJOI0 CTOpIH, MPaBOBUMH HOpMamMu abo 3
PAKTUKOIO, sIKA CKJIAJach y B3a€EMHHUX BITHOCMHAX CTOpiH, 200 13 3BUYAIB JIIJIOBOTO
obopotry [8]. DaKkTHYHO €BpONEHChKE KOHTPAKTHE IIPaBO HE OIEpye MOHATTIM
ICTOTHUX YMOB JOTOBOpPY (B PpO3yMIHHI IMBUIBHOTO 3aKOHOJABCTBa YKpaiHU),
3QJIMIIAI0YM 00CST Ta 3MICT YMOB JIOTOBOPY Ha PO3CYJl CTOPiH, ajie HE BUKIIIOUAE
MOKJIMBICTh PETYJIIOBAaHHS THX YH iHIIMX yYMOB JIOTOBOPY HOPMAaTHBHHMH aKTaMH.
AJe BapTO TOBOPUTH TPO T€, IO Take HOPMATUBHE PETYIIOBAHHS HOCHUTH, KpIM
BUITAJIKIB, BU3HAYCHUX 3aKOHOJIABCTBOM, JIOJIaTKOBHUH (CyOcumiapHwmii) xapakrtep. Y
BUITAJIKY, SKIIO CTOPOHAMHU HE BU3HAYEHO YCiX YMOB JIOTOBOpY, IIO MOTPIOHI IS
oro e(eKTUBHOTO BHKOHAHHS, MOXE€ OyTH BUKOPUCTAHO HOPMH 3aKOHY JUISI
KOHKPETHOTO JIOTOBOPY a00 aHAJIOTIIO MpaBa YM 3aKOHY. Taki HOpMH MOXYTb OyTH SIK
CHeIiaJbHUMHU JIJII OKPEMHUX BHUJIIB JOTOBOPIB, TaK 1 3araibHUMH. OKpeMy yBary B
akTax JoroBipHoro mnpaBa €C NpUIIJIEHO yYMOBaM, BHU3HAYEHHM aKTaMH M’ SIKOTO
MpaBa, y BUIAJIKY, KOJIM CTOpPOHA B MPOIIEC] BUKOHAHHS MOCHJIAIOTHCS HA TaKl YMOBH,
JUIA 1HIOIOI CTOPOHM B MOMEHT YKJIAIEHHS JOTOBOPY Ma€ OyTH OUYEBHUIHOIO
MOKJIMBICTh BUKOPHCTAHHS TakuxX yMoOB. Tak, no mpukiazny, Ct. IV.C.-2:101 DCFR
BHU3HAUa€ OCOOJMMBOCTI OIJIATHOCTI SIK YMOBHU JIOTOBOPY IMPO HAJAHHS MOCIYT IS
BUKOHABIIA — Cy0’ €KTa rOCIoAaprOBaHHS.

€Bponeiicbke KOHTPAaKTHE MPAaBO BU3HAYA€ TaKOX TakKl OCOOJMBI yMOBH
JIOTOBOPY, SIK MEPEOTrOBIPHI 3asiBU CTOPIH, 110 BU3HAIOTHCS YMOBAMH JIOTOBOPY;
YMOBH JIOTOBOPY, BH3HA4€HI MOBYA3HOIO 3rOJI0I0 CTOPIH; YMOBH JOTOBODY,
BH3HAUEHI TPETHOIO 0COOOIO.

3okpema, ct. IV.C.-2:102 DCFR nepenbauae, 1mo mnepengoroBipHi 3asiBU
CTOpiH, 3po0JieHl A0 YKJIaJEHHS JOTOBOPY, PO3IIISIAIOTHCA K TakKi, 10 MICTSTh
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YMOBY JOTOBOPY, SIKILIO 1HIIIA CTOPOHA Ma€ BCI MIJICTABU BBaKaTH, L0 Taka 3asBa
3p00JieHa 3 METOI BKJIIOYUTH TaKy YMOBY B JIOTOBIp, Y BHUMAJIKy HOro yKJIaJeHHS.
3MicT Ta (hopMa TaKMX 3asgB MAOTh PI3HUINO 3aJIEKHO BiJ BUIY JIOTOBOPY, OCOOIHMBO
IIE€ CTOCYEThCS 3acCTepeXeHb IMpO TMEepeAJOrOBIpHI YMOBH Yy JOroBopax 13
CIIO’KMBAYaMH, OCKUIBKH CIIOKHBa4 Cepe]l 1HIIIOro Mae MpaBo Ha iH(OpMAILo Mpo
MPOJTIYKIIiO, 110 HOCUTH XapakTep MepeI0orOBIPHOTO MpaBa B OUTBIIIOCTI BUMIAIKIB.

Ha Moo ayMmKy, mOpOAeMOHCTpPOBaHI BHILE MPHUKIAAA YMOB JIOTOBOpY,
3aMpPONOHOBAH]I €BPOMEHCHKUM KOHTPAKTHUM TIPABOM, JEMOHCTPYIOTH BaKIIUBICTH
cB00OIM JOTOBOPY y BUOOP1 3MICTY YMOB JJOTOBOPY, CHEIU(IKU iX 3aKPIIUICHHS.

Tomy Ha CBOTOIHI BapTO TOBOPUTH MPO MOXKJIWUBHM BIAXiA BIJI TpaauIlii
BUOKPEMJICHHSI B MEXaX 3aKOHO/IaBCTBA MEpeNiKy ICTOTHUX YMOB JOTOBOPY 1
HACJIJIKIB 1X BIACYTHOCTI Ta HemOBHOTH. OcOOJMBO, 3BaKalo4M HA Te, 110 MOHSTTS
ICTOTHUX YMOB JIOTOBOPY HE BXKHUBAETHhCS HA ChOTOAHI B €BPONEHUCHKIA FOPUIANYHIN
TEPMIHOJIOT1i, BKa3ylOUu Ha Te, 1110 BCl YMOBHU JIOTOBOPY, III0 BU3HAYEHI CTOPOHAMHU, €
IUTSL HBOTO «ICTOTHUMI» (00OB’SI3KOBUMH) 1, BUJIISIIOYM TaKl crieliu(piyHi BUAN YMOB
JIOTOBOpY, SIK YMOBH, IO CKJAJUCh MiX CTOpPOHAMH, 3BAKAIOUM Ha X MPAKTHKY
JJIOBHUX BIAHOCHH, YMOBH, IO BU3HAYEHI TPETIMU 0COOAMH, a TAKOK HHU3KY 1HIIUX
ymoB. OHOBIIEHE IMBUIBHE 3aKOHOIABCTBO, HA HAIIy JIyMKY, Ma€ CTHMYJIIOBATH
CTOPOHHU JOTOBOPY JI0 CBOOOIM JIOTOBOPY, @ TAKOXK HOTo OE3MEKH 3 TOUKH 30pY
BUKOHAHHS, JI€ BaXJIMBOIO € BJIaCHE MeTa YKJIAJCHHS JIOTOBOpY, IO TOJIATAE B
HaJISKHOMY MOTO BHKOHAHHI yciMa cTopoHamu. O4YeBUIHO, IO YaCTHHA JOTOBOPIB
noTpeOyBaTUMYTh OKPEMOTO MPABOBOTO PETYIIOBAHHS B TOMY YHCII 4epe3 MpHU3My
BCTAHOBJICHHSI TIEPEJIiKy HOPMAaTHMBHHX YMOB JIOTOBOPY, OJIHAK, 3aKOHO/JABEIb Ma€
3HAUTH 4iTKE OOTPYHTYBAaHHS Takoi NOTPEOM 3 METOIO AOAATKOBOTO 3aXUCTY SIKOICh 13
CTOpPI1H JOTOBOPY, AK 1I€ MPAKTUKYETHCS B €BPONEHCHKOMY KOHTpakTHOMY TpaBi. Kpim
TOTO, HE BOAuaro 3a JOIUIBHI HA MiJCTaBl BIICYTHOCTI Ti€l UM 1HIIIOI YMOBH JOTOBOPY
BH3HABATH WOTO HEYKJIAJEHUM, OCKIUIBKH 1€ JIUIIE YCKIATHIOE JOTOBIPHI MPOIIECH Ta
SKICh BUKOHAHHS JIOTOBOPIB YW CEHC ICHYBaHHS JOTOBOPY sIK Takoro. Ha mporuBary
TaKUM MeEXaHi3MaM BapTo MepeadayrTH MOXJIHMBICTh 3BEPHEHHS JO TPETIX 0ci0, B
TOMY 4YHUCHI Cydy, JJIS PO3’SICHEHHsS 3MICTy JOTOBOpPY a0 X MepensorOBIpHUX
BIIHOCMH MIX CTOpPOHAaMH, 3BIIKM MOXKE 4Yeprnaruch IiHQopmalis Ipo YMOBHU
JIOTOBOPY, III0 MAJIUCh HA yBa31l CTOpOHAMU a00 % HUMHU OOTOBOPIOBAIIUCH.
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Yepnenko Onena Anamoniiena

KaHouoamxa 1opuouUdHUX HAyK, CMmapuiuti O0CIIOHUK,
cmapwuil Haykosuti cnigpobimnux Haykoso-
00CNIOHO20 IHCMUMYmMY NPUBAMHO20 NPABA |

RIONPUEMHUYMBA IMEHT aKademiKa
@.I" . bypuaxa HAIIpH Ykpainu

D®OPC-MAXOP AK NIACTABA 3BUJIbHEHHA BI
BIANOBIOQAJILHOCTI NI YAC Ali BOEHHOIO CTAHY

3000B’s13aHHS Ma€ BHUKOHYBATHCS HAJICKHHMM YHHOM BIJIIIOBIJIHO 10 YMOB
noroBopy Ta BuMmor I[K Vkpainu, iHIIUX aKkTiB IUBUILHOTO 3aKOHOJABCTBA, a 3a
BIJICYTHOCTI TaKUX YMOB Ta BHMOT - BIJIMIOBITHO JI0 3BHYAiB J1JIOBOTO 00OpPOTY abo
THIITMX BUMOT, 1110 3BUYaiHO CTaBIsAThCA (4. 1cT. 526 LK Ykpainn).

HemoxnmuBicTe BUKOHaHHS 3000B’s3aHHS MOXe OyTH TOB’si3aHa 3 (opc-
Ma)XOPHUMHU O0OCTaBMHAMHU. BiMmoBiAHO 10 MoJI0kKeHb YacTUHU 2 cTatTi 14-1 3akoHy
VYkpainn «IIpo TOproBo-mpoMuciioBl Majatd B YKpaiHD» (opc-MaKOPHUMHU
obctaBruHaMH (0OCTaBMHAMM HEMEpeOOpPHOi CWIIM) € HaJA3BUYaiHI Ta HEBIJBOPOTHI
o0cTaBUHM, 10 OO0 €KTUBHO YHEMOXJIMBIIOIOTH BUKOHAHHS  3000B’s3aHb,
nepeadadyeHuX yMOBaMH JIOTOBOPY (KOHTPAKTY, YTOJU TOIIO), 0OOB’SI3KIB 3TiHO 13
3aKOHOJIaBUMMH Ta IHIIMMH HOPMAaTUBHHMH aKTaMH, a caMme: 3arpos3a BiliHW,
30poiiHui KOHQIIKT ab0 cepilo3Ha Mmorpo3a Takoro KOHQIIKTY, BKIIOYAIOUU aje He
OOMEXYIOUHCh BOPOKMMH aTakamu, OJIOKajaMH, BIWCBKOBUM emOapro, ii
1HO3eMHOTO BOpOra, 3arajbHa BIMChKOBA MOOii3aris, BIHCHKOBI Jii, OroJOIIeHa Ta
HEOTOJIOIeHa BiliHa, A1l CYCIMJIBHOTO BOpOra, 30ypeHHs, akTh TEPOPU3MY, JAUBEPCII,
miparcTBa, 0e31aau, BTOPTHEHHS, 0JI0Ka a, PEBOJIIOLIs, 3aK0JIOT, TOBCTAHHS, MacOBI
3aBOPYIICHHS, BBEJCHHS KOMEHJIAHTCHKOI TOJMHM, KapaHTUHY, BCTAaHOBJIEHOTO
Kabinetrom MinicTpiB Ykpainu, ekcrpomnpiarilisi, IPUMYCOBE BUITyYECHHsI, 3aXOTUICHHS
MIIIPUEMCTB, PEKBI3ULISL, TPOMaJChbka IE€MOHCTpallis, OJoKaxa, cTpaillk, aBapis,
MPOTHUIIPABHI [Iii TPETIX 0C10, MOXKexka, BUOYX, TpUBaJl EpepBU B poOOTI TPAHCHOPTY,
pEerjiaMeHTOBaHI YMOBAaMH BIJIOBIAHUX pIIIEHb Ta aKTaMU JAEp>KaBHUX OpPraHiB
BJIaJI, 3aKPUTTA MOPCBKHUX TPOTOK, emOapro, 3abopoHa (OOMEXEHH:)
€KCIOPTY/IMIOPTY TOIIO, a TAKOXK BUKJIMWKAHI BUHATKOBUMH MOTOJHUMH YMOBaMH 1
CTUXIMHUM JINXOM, a caMe: emifieMisl, CHJIbHUM IITOPM, LIMKJIOH, yparaH, TOPHAJO,
OypeBiii, TTOBIHb, HArpPOMAJDKEHHS CHITY, OXeJelb, Tpaj, 3aMOPO3KH, 3aMEpP3aHHS
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MOpsi, MPOTOK, TMOPTIB, TNEpEeBaliB, 3eMIIETpyc, OJUCKaBKa, IMOXexka, Iocyxa,
pOCiAaHHs 1 3CYB I'PYHTY, 1HIII CTUX1MHI Jinxa Tomio [1].

Konsennii OOH npo goroBopyu MiKHAPOJIHOI KYIIBJII-IIPOJaXKy TOBAapiB
(Bimenceka xonBeHttis 1980 p.), 3akpimitoe, M0 CTOPOHA HE HECE BiMOBIIATLHOCTI
32 HEBHUKOHAHHS OyAb-SIKOTO 13 CBOiX 3000B’s3aHb, SIKIIO JOBEAE, 110 BOHO OyJio
BUKJIMKAHE TIEPEIIKO/IO0 103 11 KOHTPOJIEM 1 1110 BiJl HEi HEpO3yMHO OYyJIO OUIKyBaTH
OPUMHATTA 70 yBaru i€l NepenKkoIu Mij 4ac yKIaJeHHs JOroBOpY a00 YHUKHEHHS
9l TOJOJIaHHA 1€l mepemkoAn uu 1i HachiakiB. [IpoTte Take 3BUIbHEHHS
3QJIMIIAETHCS TUTHKU Ha TIEPioJl ICHYBaHHS TaKoi mepemkoau. Takoxk 000B’SI3KOBOIO
YMOBOIO 3BUIBHEHHS BiJl BINOBiAaIbHOCTI BimeHchka koHBeHilist 1980 p. 3a3Hauae
CHOBILIECHHS 1HIIOI CTOPOHU PO HACTAHHS TaKUX MepeuIkon [2].

ToproBo-npomucioBa najgata YKpaiHu € €JUHUM OpraHoM, SIKMH Mae€ MpaBo
3aCBIIYyBaTU HAcCTaHHA (POPC-MaKOPHUX OOCTaBHH. 3alliKaBJICHOK OCO00K Mae
oytu nepenano TIIIT yci gokyMeHTH, IO MATBEPKYIOTh: 1) HacTaHHA I HEl
dhopc-maxopHoi 00CTaBUHM; 2) 10 caMe (HOpCc-Maxop € MPUUUHOI HEMOKJIHUBOCTI
BUKOHATH CBO1 3000B’s13aHHS (IOBOAUTHCS MPUYMHHO-HACTIAKOBUN 3B’530K); 3) 110
70 HacTaHHA (HOpC-MaKOPHUX OOCTABHUH YMOBH JOTOBOPY BUKOHYBAIMCS HAJICKHUM
YIHOM.

VY 3B’s3ky 3 moaisimu Ha Cxoal YkpaiHu y cynax po3risgaiiuch CIpPaBH MO0
BU3HAHHA (PakTy okymamii Teputopii YKpainu sik oO6ctaBuH (opc-Maxopy. AHaui3
CyIOBOi TPAaKTHKH CBIIYUTh, 110 caM (aKT MpOBEAEHHS AHTUTEPOPUCTUYHOT
omeparlii He € MIACTaBOIO JJisi 3BUIBHEHHS BiJl BIANOBIJAIBHOCTI 32 HEBUKOHAHHS
NPUIHATUX 3000B’s13aHb. Y KOXHOMY KOHKPETHOMY BHUIIAJKy 3alllKaBJI€HAa CTOPOHA
noBuHHa jgoBectd, mo ATO BrmHyJIO (200 MOIVIO BIUIMHYTH) Ha BUKOHAHHS
3000B’s13aHb. TakoX He BBaxarTbcs (Gopc-MaxkopoM Mmo6iyHo mnoB’szaHl 3 ATO
o0CTaBUHM, Takl fK MaJIHHS NMONUTY B mignpueMctB yepe3 ATO Ha mpoaykuiro,
CKOPOYEHHSI BUTOPTY, BIJICYTHICTh KOIIITIB Ha MOTAIIEHHS KPEAUTY TOILIO.

B mnepiog mannmemii KOpOHaBIpYyCY CyAM CHCTEMATHYHO PO3IJSAad CIpaBU
1010 3BUTLHEHHS BiJl CIUIATH IITPa(HUX CAHKLIN y 3B’SI3Ky 3 BUSHAHHSAM KapaHTUHY
AK (popc-MaxxopHOi o0cTaBuHH. [IpoTe cam (akT icCHyBaHHS KapaHTUHY Ha TEPUTOPIl
VkpaiHu He € NIATBepUKCHHSIM O0O0CTaBUH (OpC-Makopy ISl  BIAMOBIIHOTO
3000B’I3aHHS.

Tak, B moctanoBax BepxoBHoro cyay Bia 16.07.2019 y cnpasi Ne 917/1053/18
taBim 09.11.2021 y copasi Ne 913/20/21 OGyno BcTtaHOBIEHO, MO (hopc-MakOpHi
00CTaBMHU HE MAIOTh MPEIOANIIMHOTO XapaKTepy, 1 MPH IX BUHUKHEHH]1 CTOPOHA, SKa
NOCWJIAE€ThCA HAa HHUX $K Ha TMIJCTaBy HEMOXJIMBOCTI HAJEKHOTO BUKOHAHHS
3000B'13aHHs, IOBMHHA JOBECTH 1X HAsBHICTb HE TUIBKHM CaMHX IO COOIl, ajie 1 Te, 1110
BOHU OyJu (opCc-MaKOPHUMH CaMe JIJIsl JAHOTO KOHKPETHOTO BUMAJKY.

CeptudikaT TOProBO-MPOMUCIIOBOI MajlaTU, SKUW TIJITBEPIKYE HASBHICTH
dbopc-MaKOpHUX OOCTaBUH, HE MOKE BBaXKATHUCS O€33alepeyHrM JI0Ka30M Ipo iX
ICHYBaHHs, a IOBUHEH KPUTUYHO OLIHIOBATUCS CYJIOM 3 yYpaxXyBaHHSM BCTAHOBJIEHUX
00CTaBHH CIIpaBH Ta y CYKYITHOCTI 3 1HIIMMH JOKa3aMu (10ai0H1 MpaBOBI BUCHOBKH
BHUKJIaJIeHO Y nocTaHoBax BepxoBHoro Cyay Bia 14.02.2018 y copaBi Ne 926/2343/16,
Big 16.07.2019 y copasi Ne 917/1053/18, Bim 25.11.2021 y cnpasi Ne 905/55/21).
Amxe BuzHaHHA ceprtudikara TIIII Oe33zamepedHrM Ta MOCTaTHIM JOKAa30M TIPO
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icHyBaHHS (popc-MakOpHUX 00CTaBUH (0OCTaBHH HernepeOopHOi cuiK) 06e3 HaJlaHHS
CyJIOM OI[IHKM 1HIIMM JOKa3aM CYINEpPeuYuTh MPUHIIUIYY 3MarajbHOCTI CTOPIH
cynooro mporecy (IlocranoBa BepxoBHoro Cyay Big 21.09.2022 cnpaa Ne
911/589/21) [3].

Jluctom Bijm 28.02.2022 pokxy Ne 2024/02.0-7.1 TIIII 3acBigumma dopc-
Ma)KOpHI 00CTaBUHH — BICHKOBY arpecito pociiicekoi demepartii mpotu Ykpainu, mo
CTaJIO TIACTaBOIO 3aMPOBAKCHHS BOEHHOTO CTaHy, Ta MIATBEPAMIA, IO 3a3HAYCHI
ob6craBunM 3 24 mororo 2022 poky 10 ix o(imifHOTO 3aKIHYCHHS € HaJ3BUYAHIMH,
HEBIJBOPOTHUMH Ta OO0’ €KTMBHHUMH OOCTaBHHAMH MJisi CYO’ €KTIB TOCHOJAPCHKOT
TsITBHOCTI Ta/ab0 (Pi3udHMX 0C10 1O T0TOBODY.

Cnin 3a3HauuTH, y nepiof 3 6epe3Hs 1o guctomnan 2022 poky cyaamMu NepIioi
1HCTaHI1 yxBajgeHo Osu3bko 200 pillleHb y crpaBax, Y SKUX YYaCHUKH MOCHIIAIUCH
Ha jiucT TIIT Ykpainu Ne 2024/02.0-7.1, 3 HuX opieHTOBHO 50 meperisHyTl y cyaax
amnessiiHoI 1HCcTaHIii, npu mkomMy B 90% BuUMAIKIB CyAu NEPIIOi Ta aneysiiiHol
1HCTaHIIA KPUTUYHO OI[IHWIIM MOCUJIaHHS y4acHUKIB cipaBu Ha aucT TIIIT Ykpainu
Ne 2024/02.0-7.1. OCHOBH1 MOTHBH B Cy/I0BHUX PIIICHHSIX HACTYIIHI:

- BIJICYTHICTh O€3MOCEPETHBOT0 MPUIMHHO-HACIIIKOBOTO 3B’SI3Ky MIX BIHHOIO
Ta HEBHKOHAHHSM 3000B’s3aHb (CyfoBI pimeHHs y copaBax Ne 910/4001/22,
Ne 910/7967/22, Ne 910/7141/22, Ne 910/7134/22, Ne 903/181/22, Ne 917/244/22,
Ne 903/336/22 Ta 1n.);

- guct TIIII VYkpaiam Ne 2024/02.0-7.1 3a 3aKOHOJABYO BCTAHOBICHHUMU
KpUTEPISIMA HE BIAMOBITAE€ BUMOTaM, IO CTaBIATHCS A0 ceptudikartiB mpo dopc-
Maxop (cynoBi pimeHHs y capaBax Ne 910/4879/22, Ne 917/353/22, Ne 912/2427/21,
Ne 902/88/22, Ne 914/675/22 Ta 1n.);

- BIJICYTHICTh HaJIC)KHOTO MOBIJOMJICHHSI PO HACTaHHS (Qopc-Maxkopy (CyaoBe
pimeHHs y crpasi 912/507/22 Ta iu.)

Otxe, 3aznauenuit Buiie Juct TIIIT He Mae Hamepen BCTAaHOBJICHOT CHIIM, BIH
HE € aOCOJIOTHUM JI0Ka30M HEMOJKJIMBOCTI HAJEKHOTO BUKOHAHHS 3000B'A3aHHS 1
JUIIe B CYKYyIMHOCTI 3 IHIIMMH HAJIKHUMU Ta JOMYCTUMHUMH JIOKa3aMHd MOXKE
3aCBIUATH 1CHYBaHHS (POPC-MAKOPHUX OOCTABHH 1 MATH JIOKA30BY CHITY B Cyi[4].

B mepun micsmi BifiHKA O1IbIIICTh 0AHKIBCHKHX YCTAHOB 3 BJIACHOI 1HIIIATHBH,
TOOPOBUTHHO 3aMpOBAAMIIA «KPEAWTHI KAHIKYJIM» Ta TPU3YNUHWIA HapaxyBaHHS
BiICOTKIB. B TO#l ke dWac, mOTpiOHO YITKO PO3YMITH, IO 32 MO3UYATHHUKOM
30epiraroThbCs JOTOBIPHI 3000B’sI3aHHSI MIOJI0 MOTAIICHHS Tila KPEIUTY Ta BIICOTKIB,
HapaxyBaHHS SKUX € 3aKOHHMM. AHAJOrI4Ha CUTyalllsl € 13 OIUIaTOI0 OPEHIHUX
IJIaTeXiB, OCKUIBKM Yy pa3l MOXJIMBOCTI BUKOPUCTAHHS MaifHa, apryMeHTallis
OpeHJapsl IIOAO0 3BUIBHEHHS BiJl OPEHIHOI IUIATH Yy 3B 53Ky 3alpOBaKEHHSIM
BOEHHOT'O CTaHy B KpaiHi HE € HAJIE)KHOIO.

BpaxoByroun BullleHaBeJ€HE, MOKHAa JIWTH BHUCHOBKY, W10 MEXaHI3M
3acTocyBaHHA (opc-Makopy Mae OyTH HalpaBiICHUM Ha 3aXHUCT CTOPOHH, SKa
OTNMHUJIACH MiJ J1€I0 HAA3BUYANHUX Ta HEBIJBOPOTHUX OOCTaBHHU, IO 00’ EKTUBHO
YHEMOXKJIUBIIIOIOTh BHUKOHAHHS 3000B’s3aHb, Tepen0adyeHuX YMOBAaMU JOTOBOPY
(KOHTpakKTy, Yrogu TOINO), OOOB’S3KIB 3TriJHO 13 3aKOHOJABYMMH Ta IHIIHMH
HOPMATHBHUMH akTamu. [Ipu 110My BHpIIIEHHS MUTAHHS 3BUILHEHHS CTOPOHH Bij
BIJIMOBIIaJILHOCTI 32 HEHAJE)KHE BUKOHAHHS 3000B’S3aHHs Y pa3i HacTaHHS (opc-
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MaXOpPHUX OOCTaBUH TOTpeOy€e 1HAWMBIAYaTbHOTO MIAXOAY Ta OOOB’SI3KOBOTO
BCTAHOBJICHHS TMPUYMHHO-HACIIJKOBOTO 3B’SI3Ky MIDK  OOCTAaBHHOKO/TIOIEI 1
HEMOJKJIMBICTIO BHMKOHAHHSI CBOIX KOHKPETHHMX 3000B’s3aHb (32 JOTOBOPOM,
KOHTPAKTOM, YTOJOI, 3aKOHOM, HOPMAaTHBHHM AaKTOM, aKTOM OpraHiB MiCIIEBOTO
CaMOBp#IyBaHHS TOIIIO).
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Cepeonuyvka Inza Anamoniiena

KaHOUuOamka IopuoudHux HayK, 00yeHmKd, 00OYyeHmKda
Kagheopu yusinbro npasosux oucyuniin Ooecbko2o
0epaHcasrHo2o YHIgepcumenmy 6HympIiuHix cnpas

Manunenxo Ceimnana Kocmanmuniena

BUKIIAOAYKA KADeOpU YUBIIbHO-NPABOBUX OUCYUNTIIH
Ooecbko20o 0epacasHo20 YHIGepCUmemy 6HYmMpIiuHIxX
cnpas

MPOBJIEMU BU3HAYEHHA NOHATTA «NPEAMET AOroOBOPY»
B LUMBIJIbLHOMY NPABI

Komu HaykoBLl BUIUIAIOT, LMBUIICTUYHY YU OyAb-fKYy 1HIIY HAyKOBY
KaTeropito, TO He0OX1THO TOYHO 3HATU TOU CHEI[IaIbHUN 3MICT, IKUW XapaKTepU3ye ii
Ta BHUJLUISE CEpell CYMDKHUX KaTeropiil, ajyke TOYHICTh MOHATH Ta iX OJHOMAaHITHE
3aCTOCYBAHHS 3aBXIM € aKTyaJlbHUM NUTaHHSIM. MOBHA KyJbTypa 3aJIHMIIAETHCS
BKJIMBOIO CKJIQJIOBOIO (PaxoBOi KyJbTYypH, MPOTE y IOPUCHPYICHINT 151 TIpobiema
Ha0yBa€e IHIIOTO 3HAYEHHS - HA TEPIIMA TUTAH BUXOJATH TOYHICTH, SICHICTH,
OJIHO3HAYHICTh. AJle 3 BIIEBHEHICTIO MOKHA CKa3aTH T€, IO TEPMiH MOBUHEH OyTH
YITKAM 1 3p03yMIJIMM, HE MaTU JIBOSKOTO TPAKTYyBaHHA. A BiJ TOT0O, HACKUIbKH TOYHO
B)KMBAaTUME TEPMIHM 3aKOHOJABEIlb, 3ajekaTuMe e(EeKTUBHICTb MEXaHi3My
peanizalii Hux mnpas.

HuBinpHuit xkogekc (mami - IIK) Ykpainu BiZHOCUTH NpeaMeT JIOrOBOPY 0
ICTOTHUX HOro ymoB, 0€3 Y3rO/UKEHHSI SIKMX CTOPOHAaMH JIOTOBIP BBAXXKAETHCS HE
yKJIaneHuM. Bu3HaueHHS TMOHATTA MpeaMera AoroBopy y LluBimbHOMY KOAEKci He
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ICHy€, 70 pedl, BOHO TaM 1 He MoTpiOHO. [IoHATTS ¥oro, Ha JyMKY 3aKOHOJABIIA,
MO’Ha BUBECTH CaMOCTiiHO 13 3micTy ctated [IK Ykpainu.

[TonsATTS mpeameTa AOTOBOPY HEMOXIIMBO BU3HAUUTH, SKIIO OOMEXKYBATHCS
JIUIIIE aHAJT30M BUCJIOBIIOBAHb, IIUTAT TUX YH 1HIIMX aBTOPiB. JIJis BUPIMICHHS ITi€T
npo0sieMd JOUIIBHO MPOBECTU aHaNi3 O0'€KTUBHOTO (PYHKIIOHYBaHHS MOHATTS Y
¢inocodcepkiii Ta UUBUIBHO-TIPaBoOBi Haymi. Takuil aHani3 MOBUHEH IOMOMOITH
BU3HAYUTH HOTO 3MICT.

3aKoHOAABEIb OTOTOXKHIOE MPEIMET JOTOBOPY 3 HOro MEpIIMM HaBEIECHUM
3HAYEHHSIM Ta 3HAUEHHSM CJIOBa «00'€KT», IKE B OJHOMY 13 CBOIX 3HAUYEHb IMOBHICTIO
OTOTOXKHIOETHCS 13 CIIOBOM «ITPEIMET.

dinocodcbka TEPMIHOJOTIS BU3HAYAE NPEIMET SK KAaTeropiio, 10 IO3HAYae
JeSIKy LUTICHICTb, 110 BUOKPEMJIEHA 13 CBITY 00'€KTIB y MpOLEC TIsJIbHOCTI JIOJEH Ta
mi3HaHHA. YacTo MOHATTS «IIPEIMET» OTOTOKHIOETHCS 3 TIOHATTAM «00'€KT» UH «Pidy».
Otmxe, mpeaMeT € YUMOCh BIJHOCHO IIIJIMM, II€BHOIO MIpPOIO CaMOJIOCTaTHIM
MOHATTSAM, IO MOXE ICHYBaTH OKPEMO BiJ IHIIUX MPEAMETIB YW BUOKPEMIIEHO B
paMkax 00'ekTa.

VY3aranpHIOIOYH €TUMOJIOTIYHE Ta (DUIIOCOPCHKE 3HAYEHHS TMOHSATTS «IIPEIMET)
Ta TMOEAHYIOUM MOro 3 BIJHOLIEHHSM LBOTO TOHATTA JO LMBUIBHO-IPABOBOTO
JOTOBOPY, MO’KHA 3pOOMTH MONEpPEIHIN BUCHOBOK: IMpEIMET JOrOBOPY L€ Take
MOHATTS, K€ BU3HAYAE€ TE€, HA IO CIPSMOBAHI Jii CTOPIH JIOTOBOPY, Ta € TaKOKO
YMOBOIO, 5IKa y3araJibHIO€ B L[IJIOMY IIPaBOBY METY JIOTOBOPY.

SIKIO MpeAMET JI0rOBOpY € IMIJCTaBOK PO3MEKYBaHHS JOTOBIPHUX THUIIIB Ta
BU/IIB, TO 1I€ IOBUHHA OyTH Taka yMOBa JI0IOBOPY, SIKa BUPAXa€ HOTr0 CYTHICTb, IIPH
IbOMY CYTHICTb y KaTeropiajbHOMY 3HaueHHi. KaTeropis «CyTHICTb» CHOpIJIHEHA 13
MOHATTAM «3MICT», alle HEe TOTOXHa Homy. CyTHICTh - II€ OCHOBHA, BHYTpIIIHS,
BIJIHOCHO CTIiliKa cTopoHa npeaMmera. CyTHICTh BU3HA4Ya€ MPUPOAY IpeIMeTa, 3 Hel
BUTIKAIOTh BCl IHIII HOTrO CTOPOHM Ta O3HAaKU. OTXKe, MOHATTS CYTHOCTI IIO
BIIHOIIICHHIO 0 JOTOBOPY TOBHICTIO, Ha Hally IyMKy, BigoOpakae MPUPOIY
MOHSITTS «IPEMET JOTOBOPY».

[IpenMer AOTrOBOPY CHIBBIIHOCHUTBCS 3 yMOBaMH JOTOBOPY sK (inocodchki
KaTeropii «CyTHICTBY» Ta «3MicT». SIKII0 3MicT (YMOBU JOTOBOPY) € Y 3arajlbHOMY
PO3YMIHHI CYKYHHICTh yCIX €JIEMEHTIB Ta IPOIIECIB, III0 CTBOPIOIOTh KOHKPETHUMU
npeaMeT (y HaloMy BHUMAAKY 3MICT JIOTOBOPY), TO CYTHICTH (IIpeaMET JI0TOBOPY)
BH3HAYa€ OCHOBHY CTOPOHY IpenmMeTa (HoroBopy). OTke, MpeaMET TOTOBOPY 3aBXKIAU
€ 1HAUBIIYaTI3YIO4Y00 HOTr0 03HAKOK. 3a MPeAMETOM JIOrOBOPY B TEOPii [UBLILHOTO
mpaBa TMPOBOJATH PO3MEXKYBaHHS THWIIB Ta BUIIB J0roBopiB. Teopernune
BU3HAUEHHS MOHSTTA «IPEIMET J0TOBOPY» MOXKHA BUKIACTH TAKUM YUHOM: MPEAMET
J0TOBOPY - 000B'SI3KOBA ICTOTHA YMOBa JJOTOBOPY-YTO/IM, SIKa BUPAXKAE HOTO MPaBOBY
METy LUIIXOM 3a3HAYE€HHA MEBHUX JI1{ 13 00'€KTaMM LMBUILHUX IIPaB.

VY 3aranbHOMY BUMNAAKY Jii, sIKI MOXYTh BXOJWUTH JI0 TpPEIMETa JOrOBOPY,
MalOTh TPU BapiaHTH: nepeaayda (peuel, mpaB), BUKOHAHHS (TIEBHUX poOIT), HATaHHS
(meBHux mocayr). Jlo toro x y m.l Tta m.2 cr. 628 IIK 3a3HavaeThcs, MO 3MICT
JIOTOBOPY CTaHOBJISATH YMOBM (IIYHKTH), BU3HAU€HI Ha PO3CYJ CTOPIH 1 MOTOKEH1
HUMH, Ta YMOBH, SIKI € OOOB’S3KOBUMH BIJIMOBIAHO O AaKTiB IMBLILHOTO
3aKOHOJIAaBCTBA, Ta CTOPOHM MAaIOTh NPABO YKIACTU JOTOBIP, B SIKOMY MICTATHCS
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€JIEMEHTH PI13HUX JIOTOBOPIB (3MilIaHu# 1OToBIp). Jl0 BIAHOCHH CTOPIH Y 3MIIIIAHOMY
JIOTOBOP1 3aCTOCOBYIOTHCSI Y BIJMOBIIHMX YacTHHAX TMOJIOKEHHSI aKTiB IUBLIHLHOTO
3aKOHOJABCTBA IPO JIOTOBOPH, €JIEMEHTH SKUX MICTITHCA Yy 3MIIIAHOMY JOTOBOPI,
SKIIO 1HIIE HE BCTAHOBJICHO JOTOBOPOM a00 HE BUIUIMBAE 13 CYTiI 3MIMIAHOTO
JIOTOBODY.

OTxe MU BBaXKAEMO, IO MPEAMET JOTOBOPY BCE X TAaKW BU3HAYAETHCSA 3a
BHMOTAaMH CTOpIH, IO HMOro 3akirodaroTb. HeoOxigHo, mo0 000X KOHTPArcHTIB
BHMOTH JIOTOBOPY 3aJ0BUIBHSUIM 1 HEe cynepeusin 3akoHy. [IpoOnema BH3HAueHHSA
MOHATTS 3JUIIAETHCS JUCKYCIHMHMM THUTAHHSIM IS 0araThbOX BITUYM3HSHUX
MPaBHUKIB.3aCTOCYBaHHS I[LOTO TMOHSATTS TaKOX € HEOJHO3HAYHUM Y ITUBIILHOMY
npaBi. Ha Ham noruisia, HeoOXi1HO OUIBII YiTKO perjaMeHTYBaTH 11€ MOHATTS, 11100 y
MOTAJIBIIIOMY HE BUHHMKJIO CYTIEPEUOK.
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I'apzam Inna Muxaiinosuu

acnipanm Kageopu yueiibHo20 Npasa
Ilpuxapnamcorko2o HAYIOHATLHO2O YHIGEPCUMENTY
imeni Bacuns Cmeghanuxa

PErynioBaAHHsA HECNPABEAJIMBUX YMOB AOroeory B
YKPAIHI

BinHoBneHHS He3aneKHOCTI YKpaiHM COPUYMHMUIO 3MIHY COLIaJiCTUYHOL
CUCTEeMH TIpaBa, B SKiid CIOXuBa4 OyB MPETEHJACHTOM Ha 3aJ0BOJICHHS CBOIX
MIHIMaJbHUX TOTPEO y CHCTEMI IUIAHOBOI €KOHOMIKH, Ha PUHKOBY EKOHOMIKY 3
JEMOKPAaTUYHOIO CHCTEMOIO TIpaBa, B SKil CHOXKMBa4d 1 HOro mpaBa BUCTYMAIOThH
OCHOBHUM TapMOHI13yIOUUM (PAaKTOPOM €KOHOMIYHOT'O POCTY KpaiHHU.

Ha cydacHomy erami, YyKpaiHCBKHI CHOXWBad 3ITKHYBCA 3 TIPOOJIEMOIO
HECTIpaBeUIMBIUX YMOB JOTOBOPY, SKa MOTpeOye YCYHEHHs, 4Yepe3 IMPOBEICHHS
PO3YMHOI peopMHU 3aXUCTY MPaB CIOKUBAYIB.
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[Tepmmm cepito3HUM KPOKOM /10 pehOpMH CUCTEMH 3aXUCTY MpPaB CIIOKUBAYIB B
VYkpaini Oyno npuiiHaTTs KoHuerniii aepaBHOI NMOMITHKA y cdepi 3aXHUCTy TpaB
crokuBaviB Ha mnepioa a0 2020 poky, sika craHoM Ha moyaTtok 2023 poky He Oyna
peanizoBaHa TIOBHICTIO, B pe3yibTaTi dYoro He Oyna 3aMiHEHAa HACTYMHOIO
Konmneniiero 1 10¢i 3aIUIIAETHCS YUHHOO [1].

B pamkax Konmemnuii Oyno BH3HaueHa Omopa Ha MPUBEIACHHS HAllIOHAIBHOTO
3aKOHO/IABCTBA Y BIJMOBIAHICTH 10 BUMOT 3aKOHOAABCTBa kpaiH €C, K BUKOHAHHS
B3STUX Ha ce0e 3000B’sa3aHb NependadyeHuX YTO0JI00 PO acoIlialio MK YKpaiHO
ta €C [2].

IIporno3oBano, 3miiicHeHi 3ampornioHoBaHl  KoHreniiero  mepeBTUICHHS
BPETYJIIOI0Th OYEBUIHUIN AUCOAIaHC TIPaB, SIKWW 3a3Jaerilb CTABUTh CIIOKUBAYiB B
HEBUT1IHE CTAHOBHIIIE, ITOPIBHIHO 3 MIANPUEMIISIMU, sIKI BUKOPUCTOBYIOTH ITPOIYCKHU
y 3actapuioMy 1 jgo0pe BHBYECHOMY HHMH 3aKOHOAABCTBI, IS peajizali
HEJIOOPOCOBICHOT  MIANMPUEMHUIIBKOT MPAKTUKH, JIO SKOI TaKoX BIIHOCITh
HECIPABEJIUBI YMOB JOTOBOPY.

[Toxu mo, B YkpaiHi, HecnpaBeaauBl YMOBU JOTOBOPY HE PO3MIISIAAIOTHCS SIK
OKpeMHUW BHJ JOTOBIPHMX yMOB, 1 BOHH MOXYTh ITHOPYBAaTHUCh B3araji, SKIIO
CIIO’KMBAY HE TIO3UBAETHCSA HA HUX BIAMOBIMHO 70 ctarti 18 3akony Ykpainu “Ilpo
3axucT mpaB crnoxkuBadiB” [3]. lluBigpHE 3aKOHOMABCTBO YKpaiHW TaKOXK HE
pO3IIIsA/Ia€ HECTPABEAJIMBI YMOBH SIK OKpEME SIBHINE, PO3IJISIIAI0YM TaKi YMOBHU B
3araJbHOMY MOPSAKY.

[Tigxig Ykpainu 10 po3risay HECTpaBEeIJIUBUX YMOB HE BIJIMOBIIA€ CyYaCHUM
CBITOBUM TEHJICHIIISIM 3aXKHCTy IpaB CIOXXHUBA4iB 1 0a3yeTbcsi B OCHOBHOMY Ha
porajrHax 3aKOHOJIABCTBA, SIKE PETYJIIOE TUIIOBI YMOBHU JOTOBODY.

[Tpuiinsata B €C Hupektura 93/13/€EC npo HecnpaBeIuBl yMOBU CIIOXHUBUYUX
JOTOBOPIB [4], po3risgae Taki yMOBH, SIK PE3yJIbTaT 3J0BXUBAaHHS CBOIMU IpPaBaAMU
€KOHOMIYHO CHJIBHIIIIOK CTOPOHOK JIOrOBOpPY (IIPOAABIEM, IOCTaYaIbHUKOM,
BUPOOHUKOM), Ha IIKOJY €KOHOMIYHO CJalIIiidi CTOPOHI JIOTOBOpY (CIOXKHUBAUY).
JIUpeKTHUBa YiTKO OKPECITIOE OCEPEOK BUHHUKHEHHS MPOOJeMHU, BU3HAYAIOYH, IIIO
OUIBLIICTh HECTPABEIJIMBUX YMOB JOTOBOPY IMOXOJASTh CaMe€ 4Yepe3 HaB s3yBaHHS
CIIO’KMBAYaM HECIPaBEUIMBUX YMOB JIOTOBOPY Yy BHUIJISII TUIIOBUX YMOB JIOTOBOPY
(OTOBOPIB MPUETHAHHS).

B 1neit yac, naykoBo-nmpakTHuHUM KomeHTap fo ctarti 630 LK VYkpainu He
PO3IIIsAIa€ HECTIPABEIJINBI YMOBH B KOHTEKCTI TUIIOBUX YMOB JIOTOBOPY, HEUTPAIBLHO
BH3HAUYAIOYU TUIIOBI YMOBH TaKUMHU, IO PO3POOIISIIOTHCS MIAIPUEMISIMU HA T1ICTaBl
y3arajibHEHOT0 JOCBIAy 3 MPAaKTHKU YKJIaJaHHS 1 BUKOHAHHS JOTOBOPIB IMEBHOTO
BUJly, TAKOX HAraayr4u, 110 Taki YMOBH MOXYTb IOTOJKYBAaTHUCh 3 OCHOBHHUMU
CIO)KMBa4yamH [5].

BusnaueHHs1 HajjaHe y KOMEHTapi1 BIIHOCUTh TUIOBI YMOBH JIOTOBOPY JI0 YMOB,
AK1 MOJIETIIYIOTh YKJIAJJaHHS 1 BUKOHAHHS JJOTOBOPIB B YMOBaX PUHKOBOI €KOHOMIKH,
3a3HAyaloy, 110 TUIOBI YMOBHU JOTOBOPY MOXYTh 3aCTOCOBYBAaTHUCH SIK 3BHYAl
JJI0BOTO 00OpOTY, SIKIO BOHU BIAMOBIAAIOTH BuMoram ctarti 7 ‘“3pumuaii” [[K
VYkpainu [6].

KomenTap crarti 7 K Ykpainu Takox 3a3Hauae, 110 3BHYal 32 IOPUAMYHOIO
CHJIOIO TIOCTYTMA€ETHCS JIOTOBOPaM 1 aKTaM 3aKOHOJABCTBA, BU3HAYAIOYH, IO HOPMY
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i€l CTaTTI HE MOXKHA 3aCTOCOBYBAaTH, SIKIIO BOHA CYNEPEYUTh MOPAIbHOCTI
CYCHIJILCTBA YU IMyOIIYHOMY 1HTEPECY.

o npuiinarts JupexktuBu 93/13/€EC npo HecnpaBeIauBl yMOBU CHOXKHUBUYUX
JOTOBOPIB, MiAXia KpaiH-ujeHiB €C, 10 TUMOBUX YMOB JOTOBOpPY, OYB 1I€HTUYHUM
710 TOTO, SIKUK 30€peKeHUI BITYM3HIHUM 3aKOHOJJABCTBOM B KOMEHTOBAHUX CTATTAX
7, 630 LIK Ykpainu.

[licns npuitaatTs JupexkTuBU, HOBHM MiAXiA TMOdYaB mepeadavyatd, IO
MiAIpUeEMEIs (MTOCTavYalbHUK/IPOJABeIlb), Yepe3 Te, MO0 BiH € mpodecioHaioMm,
HEOJIHOPA30BO YKJIAJAal04uM JOTOBOPH y CBOiM c(epi, BUBUMUB yCl PU3UKH, 3 SKHUMH
3YyCTpIBCS Yy TIPaKTHUIll BHUKOHAHHS JIOTOBOPIB, a TOMY, JUIS 3MECHIICHHS
HECTIPUSTIIMBUX U1 cebe pHU3HUKIB, Ha IIJCTaBl CBOro MpodeciifHOro I0CBiay,
BJIA€THCSI O BUKOPUCTAHHS CKJIaJHOI MpOodeciiHOl TepMIHOJIOTIT, Ta BKIIOYCHHS 10
TUTIOBUX YMOB JJOTOBOPY IOJIOXKEHbD, SIKi Oy IyTh HECTIpaBEJIMBUMU JJIs CIIOKMBayYa.

Takuit miaxij BIUIMHYB Ha Psii 3MiH J0 IUBIIBHUX KOJIEKCIB KpaiH-ujieHiB €C,
pe3yabTaTOM SKUX OYJIO BKIIOUECHHS:

o no crarti 864a ABcTpiiickkoro 1uBUIbHOrO yioxeHHs (ABGB),
MOJIO’KEHHSI HE3BUYAWHOTO 3MICTY, 3a SIKUM YMOBHU HE CTAlOTh YaCTHHOIO JIOTOBODY,
AKIIIO OJIHA CTOPOHA JIOTOBOPY, sIKa CKOPUCTAJIACh CBOIM BUTPAITHUM CTaHOBHUIIEM (B
TOMY YHUCII MiJ 4ac (pOpMyIIIOBaHHS TUIIOBUX YMOB JIOTOBOPY), BKJIIOUMJIA HEBUTAHI
YMOBH JUJIsI 1HILIOT CTOPOHU J10TOBOpPY [7].

o 1o crarti 305 Himenpkoro nuBiisHOro ynoxenus (BGB), monoxenus mpo
TE€, 110 BCl TUIOBI YMOBH JOroBopy (“3a3manerigp chopmylsiboBaHl” y BHU3HAYEHHI
CTaTTi) CTalOTh YAaCTHHOK JOTOBOPY TUIBKKM TOJI, KOJM BOHHM BIAKPUTO (3
pO3’ACHEHHsIM) OYJIM 3alpOINOHOBAaHI 1HIIIA CTOPOHI JjIsi O3HAHOMJICHHS B PO3YMHUMN
CTpoOK [8].

o no cratti 6:233 11K Hinepnanais (DCC), monoxeHHs MO0 CTaHIapTHUX
JIOBUX YMOB, SIKE€ BH3HAUa€ HEIIMCHICTh LKUX YMOB, SIKIIO BOHU BHUSBUJIHCH
HEBUIIPAB/IAHO OOTSHKIIMBUMMU JIJIsi KOHTPAreHTa 1 SKIIO MPOAABEIb HE HAJIaB CBOEMY
KOHTPareHTy JOCTYIHY MOXKJIMBICTh O O3HAWOMJICHHS 31 3MICTOM THIIOBHX yMOB
IoroBopy [9].

OueBuaHUM € (aKT TOro, IO BITYM3HSHE 3aKOHOJABCTBO MOKH HE BIJMOBIAAE
MDKHApPOJHUM CTaHAApTaM 3axUCTy IpaB CIOXWBayiB, OCKUIBKA HE MPE3IOMYE
TUTIOBI YMOBHU JIOTOBOPY TaKHUMH, IO MOXYTh OYyTH HECTpPaBEJIUBUMH IS
cioxkuBada, a tomy ctartsa 630 IIK VYkpainu, notpeOye JOMOBHEHHSI TPEThOIO
YaCTHUHOIO, SIKa BIJIHECE BKIIFOUEHHS HECIIPaBEIJIMBUX YMOB JOTOBOPY JO ITyOIIYHOTO
iHTepecy (B posyminHi crarti 7 K VYkpainu) 1 yHEMOXJIUBUTH JJIS IIANPUEMIIIB
J00IIOBaHHA  HEYECHOI  MIANMPUEMHHUIIBKOI  MPAKTHKA 3  3aCTOCYBaHHSAM
HECIpaBeUIMBUX YMOB JOTOBOPIB Yy BUIJIAMI THIOBHUX YMOB JOTOBOPY, SIK II€
3p00JIEHO Y IUBUILHOMY 3aKOHOJABCTBI KpaiH-uiieH1B €C.
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TEMATUYHUN HAMNPAM:

«OCOBJIUBOCTI NMNPABOBOIO
PErynitOBAHHA OKPEMMX
AOroBIPHUX KOHCTPYKUIN»
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Tananmuu Mukona Kocmanmunoeuu

00KMOp 10PUOUYHUX HAYK, npoghecop, UleH
kopecnonoenm HAIIpH Ykpainu, 3asioysay 6i0oiny
npobnem npusamuoco npasa H/{I npueammnozco npasa i
nionpuemnuymaea im. akaoemixa @.I".bypuaxa HAIIlpH
Ykpainu

BMOU AOrOBOPIB NMPO HAQAHHSA XXUTJIOBOI TA
KOMYHAINbHOI nocnyru

Knacudikaiii HUBUIBHO-TIPABOBUX JIOTOBOPIB, SK OJHOMY 13 CKJIAQJHHUX
HaIpsMIB JTOCTIKEHHSI UBIILHOTO npaBa. Sk 3a3HadaB Bomoaumup BacuiboBuu
Jlynp: «3011bIIEHHS POl JOTOBOPY B KUTTI CYCHIIBLCTBA OOYMOBJICHO 1 30BHIIIHIMU
(hakTOpamMu, TOJOBHUM YMHOM MpOlIeCaMHu MPABOBOI Ta €KOHOMIYHOI 1HTerparlli, 1o
BiI0yBalOThCsI B €Bpori. 30kpema, (OpPMyBaHHS €IUHOTO  E€BPOIEHCHKOTO
€KOHOMIYHOTO TPOCTOPY HEMOXJIMBE ©0e3 po3poOsieHHs TmpaBoBux ¢GoOpM Ta
IHCTUTYTIB, aJleKBaTHUX XapaKTepy 1 MPUPO/l BIJHOCHH, IO MPU IbOMY BUHUKAIOTb,
cepel SKHUX, BPAXOBYIOUM IMaHyBaHHS B €BPOIEHCHKIM CBIIOMOCTI JiOepambHUX
IIIHHOCTEH, BUPIIIAIbHY POJIb TOBUHEH Biirpatu came qoroBip» [1, c.119 ].

Cucremarusailiss IOTOBOPIB MPO HAJAHHS JKUTIOBO-KOMYHAIBHHX IOCIYT €
BOXJIMBUM €TAallOM JIOCHI/DKEHHS JaHoro BUAY JnoroBopiB. [lo3wmii 11010
BUOKPEMJICHHSI OKPEMUX BHJIIB JOTOBOPIB MPO HAJIAHHA MOCIYT € HEOAHO3HAYHUMH,
10 MOSICHIOEThCSI OOpPaHHSIM PI3HUX KPUTEPIiB Ta BIJACYTHICTIO €IMHOTO IMIAXOAY Y
PO3yMiHHI ocoOnuBocTer mociayru [2, ¢.297]. byap-sika kinacudikailis IpyHTYEThCS
Ha BMOOp1 MEBHOro KiacU(iKaliiHOTO KPUTEPIilo, 1 KIACH(IKALID JTOTOBOPIB MPO
HaJIaHHS TIOCJIYT MOKHA 3/IIMCHUTH 32 PI3HUMHU O3HAKaMH (KPUTEPISIMH ).

JloroBip sk rOpuauYHUN (PaKT € MiJCTAaBOX BUHUKHEHHS 3000B’S3aJbHUX
BIJIHOCHH, 3MICTOM SIKHX € B3a€MHI IIpaBa Ta 00OB’SI3KM CTOPiH aoroBopy. [Ipobiema
BU3HAYCHHS KPUTEPIiB KiIacu]ikaiii KUTIOBO-KOMYHAIBHOT MOCIYTH 3aJUIIAEThCS
HeoJHO3HauHO0. [licTaBOIO BUHUKHEHHS BIAMOBIIHUX  IMBUIBHO-IIPABOBUX
3000B’s13aHb, SIKUM € JIOTOBIp HAJAaHHS >KUTJIOBO-KOMYHAJIBHUX TOCIYT, € JIUIIE
Ha3BOIO fAKa 00 €qHY€ pi3HI BUAM JOTOBOPIB. 3a MPUHIUIOM JUXOTOMIi BOHH
MOISAIOTECSA Ha JOTOBIp HAQJaHHS JKUTIOBHX Ta KOMYHAJIBHHX TIOCIYT, SIKI TEX
MOIUIAIOTHCS BUXOSUH 3 TJCTaB: PO3MOALTY 000B’SA3KIB MiK CTOPOHAMU; HAsIBHOCTI
3YCTPIYHOTO 3aJI0BOJICHHS; MOMEHTY BUHUKHECHHSI JIOTOBOPY.

3aJie’KHO BIJI pO3MOALTY 000B’A3KIB MI)K CTOPOHAMH JIOTOBOPH Ha JIOTOBIP HA
HaJaHHS1 KOMYHaJIbHI MOCIYTH € IBOCTOPOHHIM, OOMJIBI CTOPOHHM HA/1JIEHI MPaBaMH
Ta 000B’SI3KaMH O BiTHOIIIEHHIO OJHA /IO OJHOI. 3aJIe’KHO BiJI MOMEHTY BUHUKHEHHSI
JIOTOBOPY 1€ pealbHHUN JIOTOBIP, SIKUH BBAXKAETHCS YKIAJEHUM HE 3 MOMEHTY
JOCSITHEHHSI CTOPOHAMM 3TOJM, @ 3 MOMEHTY 3A1iCHEHHs MeBHOiI aii. Jlorosip mpo
HaJaHHS KOMYHAJIbHUX IMOCIYT 3a 3arajJlbHUM TmpaBujioM, 3a3Hadae P.M.['eitnn,
BIJIHOCUTBCSA /10 IOTOBOPIB MPO HAJAHHS MOCTYT, OJHAK KOJIA 32 HUM, OKPIM TMOCIYT,
BUKOHYEThCS 1 po0O0Ta, BiH HAO0yBa€ XapakTepy 3MiIIaHOTo J0ToBOpyY [3, c.4 |.
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Knacudikarii goroBopiB y cdepl HagaHHS >KUTIOBO-KOMYHAJIBHUX IOCHYT,
3a3BUYail TMOKJIAJal0Th KiacU(IKaIil0o CaMUX MOCHYT: IMOCTAa4aHHS Ta PO3MOJALTY
€JIEeKTPUYHOI eHeprii 1 NPUPOJHOrO0 Ta3y, IOCTa4aHHS TEIUIOBOI E€Heprii,
LEHTPATI30BaHOr0 MOCTAYaHHS rapsiuoi BOAM, LIEHTPATi30BaHOTO BOJIOMOCTAYaHHS Ta
IICHTPaJII30BaHOT'O BOJIOBIIBEACHHS, IIOBOHKEHHS 3 TOOYTOBHMH BIJIXOTaMHU.

KuTnoBo-KOMyHanbHI ~ TOCIYTH  MOAUISIIOTECA 32 (DYHKI[IOHAIBHUM
MpPU3HAYEHHSAM: 1) IIEHTpasli30BaHE TOCTAYaHHS XOJIOJAHOI BOAM, IICHTPai30BaHE
MOCTA4aHHS Taps40oi BOJW, BOJOBIABEACHHS, Ta30- Ta EIIEKTPOIOCTAYaHH,
LEHTPAJTI30BaHEe OMNaJIeHHS; 2) TMOCAYrM 3 YTpUMaHHA OYJMHKIB 1 CHOpyI Ta
NpUOYAMHKOBUX TEPUTOPIM (mpuOupaHHs BHYTPIITHHOOYIUHKOBUX TMPHUMIIICHb Ta
npuOyJAMHKOBOI TEPUTOPIi, CaHITAPHO-TEXHIYHE OOCIYrOBYBaHHS, OOCIyrOBYBaHHS
BHYTPIITHLOOYAMHKOBUX MEpEeX, YTpUMaHHS J(TIB, OCBITJICHHS MiCIlb 3arajlbHOTO
KOPHUCTYBaHHS, IOTOYHUN PEMOHT, BUBE3€HHS TOOYTOBHX BIJXOIB TOIO); 3) MOCTYTH 3
yOpaBiliHHA OyJAMHKOM, CIIOpyAO0 abo rpymnorw OynuHKIB (OamaHCOyTpUMaHHS,
YKJIaJJaHHs JIOTOBOPIB HAa BMKOHAHHS TMOCTYT, KOHTPOJIb BUKOHAHHS YMOB JOTOBOPY
TOIII0); MOCIYTH 3 PEMOHTY MPHUMIIIEHb, OYJIWHKIB, COpYya (3aMiHa Ta TJICHJICHHS
€IIEMEHTIB KOHCTPYKIIH Ta MeEpexX, I1X PEKOHCTPYKIIis, BITHOBJICHHS HECydoi
CIPOMOKHOCTI HECYUHX €JIEMEHTIB KOHCTPYKIIIH TOIIIO).

Buokpemmoroun rpyny komyHaiteHuUX miocnyr P.M.Ieiinnr mopinmse:  3a
(YHKITIOHATGHUM TIPU3HAYCHHSAM HA: a) IMOCIYTH TEXHIYHOTO OOCITYrOBYBaHHS
(TexHiuHe  OOCIYTOBYBAaHHS  3araJilbHOOYJAMHKOBUX  CHCTeM, Ji(TIiB, CcHCTeM
MPOTUIIOKEKHOI aBTOMATUKU TOWIO); O) MOCIYTM CaHITapHOTrO OOCITyTrOBYBaHHS
(mpuOupaHHS CXOJOBHX KJITOK, MiJBAJIIB, TOPHII, BUBE3CHHS IMOOYTOBUX BIIXOIIB
TOIII0); B) MOCIYTH OJIaroyCcTporo (MpUOUpPaHHS 1 BUBE3EHHS CHITY, MOJIMBAHHS JIBOPIB,
KIyMO 1 Ta30HIB TOIO); 3a TMEPIOJIOM HAJlaHHS Ha: a) MOCTIMHI KOMYHAJIbHI MOCTYTH
(HazaroThCs BIPOJIOBK POKY); 0) C€30HHI KOMYHAJIBHI MOCITYTH (HAJIat0ThCsI BIPOJIOBK
BHU3HAUEHOTO TMepioay); 3a NpodecidHICTIO IMOCIyroHajaBadya Ha: a) 3BUYAlHI
KOMYHaQJIbHI TIOCTYTH, $IKI MOXYTb HaJaBaTUCi OCO0aMH, ISl SIKUX HasBHICTb
cremiaabHOl KBawmidikaili HEe € O00O0B’S3KOBOIO (TPUOMpPAHHS CXOJOBUX KIITOK,
pUOYTMHKOBUX TEPUTOPIH TOIIO); 0) KBami(hiKOBaHI KOMyHAITbHI TIOCITYTH, SIKI MOXKYTh
Ha/1aBaTUCS 0c00aMH, 110 MalOTh CHEMiabHy KBamidikamiro (mpo(uUIaKTHIHIA OIS
TEXHIYHOTO CTaHy OyJAMHKY, TEXHIYHE OOCIYroBYBaHHS JI(TIB, MPOTHUIIOKEKHOTO
oOaHaHHS, 3arajJbHOOYIMHKOBHX Mepex) [3, c.3 |.

3a cy0’€KTHUM CKJIAJOM YYaCHUKIB JIOTOBOPY HAaJaHHS JKUTJIOBHUX Ta
KOMYHAJIbHUX TOCIYT HOAUIAIOTH: 1) miAnpueMcTBa, yCTaHOBH a00 oprasizaiii, y
MIOBHOMY T'OCIIOJIApChKOMY BijJlaHHI a00 OmepaTUBHOMY YIIPaBIIiHHI SKUX TepelyBae
KUTIOBUU (OHJ 1 10 OOOB'SI3KIB SKMX HAJCKUTh HAJaHHS CIIOKMBayaM IOCIYT; 2)
00'eTHaHHS CIIBBJIACHUKIB 0araTOKBapTUPHUX OYJIWHKIB, KUTJIOBO-OY/IIBEJIbHI
KOOIIEpaTUBU Ta 1HII O0O0'€HaHHS BJACHUKIB JKUTJA, SKUM IE€PEIaHO IPaBo
yOpaBiaiHHS 0araTOKBapTUPHUMHU OyJAMHKaMU Ta 3a0€3Ne4YeHHs] HaJlaHHS MOCIyT Ha
MIJCTaBl YKJIAJAEHUX HUMH JIOTOBOPIB. 3 IHILIOI CTOPOHH MPOTUCTOITH CIIOXKHBaYl -
¢13uuHl ocoOu: BIACHUKHM OYJIWHKIB, IO IepeOyBalOTh Yy NPUBATHIA BIACHOCTI,
IHAMBIAyaldbHI Ta KOJIGKTHBHI CIHOXHBayl KUTJIOBO-KOMYHAQJIbHUX  TOCHYT.
CnoxuBaueM KOMYHaJIbHOI MOCIyru € (i3uduHa ocoba, sika 3MA1MCHIOE KIHIEBE
CIOKMBAHHSI KOMYHAJIBHOI TIOCITYTH ISl BIACHUX MOTPeO Ta moTped cBOET ciM’i Ta €
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CTOPOHOIO IOTOBOPY MPO HAJIAaHHA BIAMOBIIHOT KOMYHAJIbHOI MOCIYTH K CIIOKHBAY.
[IpencraBisiTd  1HTEpEeCH  CIIOKMBA4YiB ~ MOXE€  OO0’€IHaHHSA  CHIBBJIIACHUKIB
0araTokBapTUpPHOTro OYJIWHKY, YNpPaBUTEIb, KWW YKJIaB BIAMOBIIHUNA JOTOBIP MPO
HaJaHHS KOMYHAJIBbHOI MOCIYTHM B IHTEpecax CHIBBJIACHUKIB 3TiIHO 13 3aKOHOM
Yxpainu «IIpo KUTI0BO-KOMYyHAaJIbHI TOCTYTHY.

[Ipu xnacudikarii OroBopiB Npo HaaHHSA KOMYHAJIBHOI MOCITYTH BUSBISETHCS
BUJIOBE PO3MAITTS M€l rpynu noroBopiB. KoMyHanbHI NOCIYTH € pe3ysbTaToM
rOCIOJIapChKOI MISIIBHOCTI, CHPSIMOBAaHOI Ha 3a0e3MeueHHS YMOB MpPOXHBAHHS Ta
nepeOyBaHHS OCI0 y KWIMX 1 HEXWIUX MPHUMIMICHHAX, OyJIMHKaxX 1 cHopynax,
KOMIUIEKCcax OYJIWHKIB 1 CHOPYJ BIAMOBIIHO J0 HOPMAaTHBIB, HOPM, CTaHAApTiB,
MOPSIZIKIB 1 MPAaBUJI BCTAHOBIIEHUX 3aKOHAMHM YKpaiHu «lIpo KUTIOBO-KOMyHalbHI
nocinyr», «lIpo Bigxomm», «lIpo mnHTHY BOXy, TWTHE BOJONOCTAYaHHS Ta
BOJIOBIIBeIcHH», «[Ipo Temnonocrauanusy, «lIpo ocoOauMBOCTI 3A1MCHEHHS MpaBa
BJIACHOCTI y 0araTOKBapTUPHOMY OVJIMHKY», IO YKIAAAEThCS 3TiAHO 3 THIIOBUX a0o
npuMipHUX JgoroBopax. Hampuknana, Humu € IlpaBuna HagaHHS mOCHYr 3
LIEHTPAJII30BaHOTO BOJOTNIOCTAYaHHS Ta IIEHTPaTI30BaHOIO BOJIOBIABEJCHHS (3aTB.
noctanoBoro Kabinery MinictpiB Ykpainu Big 5 munua 2019 p. Ne 690 (B penakuii
nocranoBu KaOinery MinictpiB Ykpainu Big 2 motoro 2022 p. Ne 85) Ta: 1)
[lpaBuna  HajaHHS  TOCAYT 3 IIEHTPATI30BAHOTO  BOJAOIOCTAaYaHHSI  Ta
IICHTPAJII30BaHOIO BOJOBIABEJICHHS; 2) THIOBUN I1HAWMBIIYAILHHUHA JOTOBIP TIPO
HAJaHHS TOCIYT 3 IIEHTPaTi30BAHOTO BOJIOMOCTAYAHHS Ta IIEHTPAII30BAHOTO
BOJIOBIIBEICHHS 3 0OCIYTOBYBAaHHSM BHYTPIITHBO OYJAMHKOBUX CHCTEM; 3) THIIOBHH
IHAMBLIYaJbHUM JIOTOBIP ; THUIIOBHH JOTrOBIP 3 BIACHHUKOM (KOpHCTYBaueM) OymiBIl
(mpuMiteHHs y OyAiBil) Opo HAAAHHS MOCIYT 3 IIEHTPATI30BaHOTO BOJJAONOCTAYaHHS
Ta IIEHTPATI30BAHOTO BOJIOBIIBEJCHHS, THUIOBUH JOTOBIp 3 KOJICKTUBHHM
CIOKMBAYEM TIPO  HAJAHHS MOCHYT 3 IIEHTPaTi30BAHOTO BOJOMOCTAYaHHS Ta
IICHTPAII30BAaHOTO BOJIOBIABEICHHS; TUIOBUN KOJEKTHBHUN JIOTOBIp NP0 HAJIaHHS
IOCJIYT 3 IICHTPAi30BAHOT0 BOJIOTIOCTAYaHHS Ta IIEHTPAII30BAHOTO BOJIOBI/IBE/ICHHS.

3a mopsakoMm (opmyBaHHS TapudiB Ha JKATIOBI Ta KOMYHAIbHI TOCITYTH
BUJIUISIOTH: TIEHTPAJIbHI OpPraHd BUKOHABYO]T BJIAJIH; HAI[IOHATIbHA KOMICIS, IO 3/IIACHIOE
JIepKaBHE PETYJIOBaHHS Y cepl KOMYHUTBHUX IMOCIYT Ta HAIlOHAIbHA KOMICIS, IO
3MIUCHIOE JIEp)KaBHE pETryioBaHHS Yy cdepl EHEpreTWKH;,; OpraHd MiCIIEBOTO
CaMOBPSTyBaHHS.

Cripn 3ayBa)xuTH, 1110 HaBeJeHa Kiacu(dikaIlis He € BUKIIOYHOIO 1 MICTUTh JIUIIE
OKpeMi HaWOIIbII PO3MOBCIOKEHI Kiaacu(ikaliiHi O3HaKu. B 3aKOHOHABCTBI
BIJICYTHIM BUKIIOUHHUI TEPENTIK KUTIOBUX Ta KOMYHaIbHUX mochyT. Kmacudikarris
mpaB 1 000B’SI3KIB y JIOrOBOpax IMPO HaJaHHS MOCIYT 3a KPUTEPIEM MOHOIOJI3aIli
PUHKY TIOCIYT HEMOXJIHMBA, OCKUIBKM MOHOIIOJICTH CaMOCTIHHO BH3HAYAIOTh
npaBujia HaJaHHs nociyr. Tak, moJ0 A0roBopiB KOMyHAJIbHUX MOCIYT, ICHY€E MEBHE
MOPYUIEHHS MPaB CHOKUBAya, 1110 MPUEAHYETHCS 1010 HApaXyBaHHS CyM I'POLIOBUX
KOIITIB 3a KOPUCTYBaHHS HaJaBaHUMHU TIOCIyraMH, a camMe€ MpU BIJICYTHOCTI
JTYWIBHUKIB Yy CTOPOHHM, IO TPUETHYETHCS, HApaxyBaHHS BiJOYBaTHMETHCS
BUIMOBITHO 10 3arajbHUX JHYMIBHHUKIB OYAWHKY, IO YacTO CTAa€ IPHIUHOIO
MeperUIaTi CIOKUBAYiB, HA M0 TAKOX BIUIMBAE 3HOIIEHICTh KOMYHIKAIIA. A depes
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(hakTUYHY BIICYTHICTh KOHKYPEHIIII Ha PUHKY JOMIHYIOUYa CTOPOHA Y JOTOBOpaXx Ipo
HaJaHHS KOMyHaJIbHHUX MOCIYT HE Ma€ MOTHUBAIIIi 11100 3MIHU YMOB JIOTOBODY.

B nay1mi nuBiabHOTO (MPUBATHOTO) IpaBa MPOMOHYIOTHCS TAKOX H 1HIII BUIU
knacudikamii JOTOBOpIB MPO HAJaHHSA JKUTIOBHUX Ta KOMYHAJIbHHUX TOCHYT.
[IporoHye€eThCS 101aTKOBO BUKOPUCTATH y SIKOCTI KPUTEPiIO KiIacu]ikalli 10roBOpiB
PO HAJaHHS IMOCIYT O3HAKy MyOsiyHOCTi. BukopucrtanHa naHoi knacudikariitHoi
O3HaKU JIOIIbHE MO BIJHOILIEHHIO, X04ya BiAMoBigHO A0 4. 1 cr. 633 LK VYkpainu
JOTOBIp MPO HAJaHHS KHUTJIOBO-KOMYHAJIBHUX TMOCIYT NPSIMO HE BKJIIOYEHUH [0
rpynu myOJiYHUX JIOTOBOPIB, aje Il CIUCOK HE € 3aKpUTUM. BBaxaemo, 110
JIOTOBOPH TPO HAJaHHS >KUTIOBO-KOMYHAJBHUX MOCITYT HAJEXKaTh A0 MyONiuHUX
JIOTOBOPIB.

3aranbHOI0 HOPMOIO, 1110 MICTUTh OCHOBHI MOJIOKEHHS IIPO My OJIIYHUNA 10T OBIp,
e crartsa 633 LUK Vkpainu. Ha nomoBHEeHHs 10 HEl JilOTh CHELiaIbHI HOPMH, SKi
pPEeryJIIOI0Th KOHKPETHI BUAM NyOMIYHMX J0roBopiB. CremiajbHI 3aKOHU Ta
MIJ3aKOHHI aKTH, YXBajJ€Hl MJisi PO3BUTKY HOPM WIOJMO IyOJIYHOIO JOTOBOpY,
3MIACHIOIOTh JI€TAIbHE PETYJIOBaHHS HAaWBAKJIMBIIIMX TIOJOXKEHb IS JCSKUX
noroBopiB. OOMEKEeHHsI PUBATHUX 1HTEPECIB MIAMPUEMIIS MAIOTh 3/I1MCHIOBATHUCS B
1HTEepecax 3axUCTy Ta TapaHTyBaHHS IpaB OUIbII €KOHOMIYHO CIaOKOi CTOPOHU
JOTOBOPY — CIIOKHUBAya.

BucnoBku. Knacudikariii 1oroBopiB npo HaJiaHHs TIOCIYTH y RKUTJIOBIH chepi
€ MIJCTaBOIO ISl BCTAHOBJIEHHS BUJOBOTO PO3MAITTS I'PyNH JOTOBOPIB Ha HaJaHHSA
KUTJIOBOI Ta KOMYHAJIbHOI TOCIYyT, IO Ma€ 3HAWTU 3aKpilUIeHHA y riaBl 64-1
«Kutnosi Ta komyHanbH1 nocayruw» LIK Ykpainu.

Knacudikamis [0roBopiB Mpo HAZaHHSA MOCIYr 3a KpPUTEPIEM MpPEeIMET
JIOTOBOPY TOTpeOye ITOJATKOBOTO BHUBUEHHS 3 METOI0 PO3KPUTTS XapaKTePHUX
O0COOJIMBOCTEM TIPaBOBOIO PETYJIOBAHHS OKPEMHUX BHUJIB JIOTOBOPIB HaJlaHHS
KOMYHAJIbHUX 1 )KUTJIOBUX MOCIYT.

['pyna noroBopiB 13 HaJaHHS KOMYHaJIbHUX MOCIYI 3 TMOCTAYaHHS TEIUIOBOI
eHeprii, TMOCTayaHHsS Taps4oi BOJAM, ILIEHTPANI30BAHOTO  BOJOMOCTAYaHHS,
[IEHTPaATI30BAaHOTO BOJOBIBEJACHHS Ta TOBOKEHHS 3 MOOYTOBMMH BiXOJaMu, a
TAaKOX BIIHOCHHH, II0 BHUHUKAIOTH y TPOIEC] HAaJaHHS MOCTYTr 3 MOCTa4aHHS Ta
PO3MOUTY €JIEKTPUYHOI €HEPTii 1 MPUPOTHOTO Ta3y y 0araTOKBapTHPHUX KUTIOBUX
OyIMHKaX HaJaHHS YKIAAA€ThCA MUIIXOM MPUETHAHHS.

[TyOniunuii [OTOBIp B SKOCTI CYKyHHOCTI LMBUIBHO-TIPABOBUX HOPM, IO
PETYJIOITh JOTOBIPHI MPABOBIIHOCHHHU, SIKI BUHHKAIOTH Y >KUTJIOBO-KOMYHAJbHIM
chepi, 16 € €KOHOMIYHA HEPIBHICTh CTOPIH, BUMAara€ BCTAaHOBJICHHS J0JIaTKOBUX
MIPABOBUX TrapaHTIN JJIsl O1IbII C1a0KOT CTOPOHM - CIIOXKHBAya.
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benanesuu Onena Anamoniiena

00KMOpKA 10PUOUYHUX HAYK, npoghecopKa,
npogecopka Kagedpu yusiibHo20 npasa i npoyecy
Lloneyvkoeo HayioHanbHO2O YHI8EpCUmMemy iMeHi
Bacuna Cmyca

CMIPHI NUTAHHA HEAINCHOCTI AOrOBOPY NPO
BIACTYNMJIEHHA NPABA BUMOI'n Ao
HEMJNATOCMPOMOXHOIO BAHKY

1. TlpoGnemaTtuka BIACTYIUICHHS IIpaBa BUMOI'M Ha IIIJICTaBl IPaBOYMHY
(moroBopy) B HayKOBIM JiTEepaTypi € JIOBOJI JOCTIKEHOI, BOAHOYAC, SIK CBIIYUTH
CyJlOBa MpaKTHUKa, MOTPeOy€e MOTIMOICHOTO MOCHTIKCHHS THTAHHS BiICTYTUICHHS
mpaBa BHMOTH JO HEIUIATOCIPOMOKHOTO OaHKy, 30KpeMa, YU MPU3BOAUTH [0
HeAIMCHOCTI (HIKYEMHOCTI) JOTOBOPY MO BIACTYIUIEHHS IIpaBa BUMOTHU 3a
3000B’A3aHHSIM, SIKE Ha MOMEHT YKJaJE€HHS JOTOBOPY MPUIIMHUIIOCA Ha TiACTaBi
HopM 3akoHy «[Ipo cucremy rapanTyBaHHs BKJIaAiB (Pi3u4HHX 0CiO» (y BUMAAKY
3aJI0BOJICHHS ~ BUMOI  3aCTaBHOrO  KpeauTopa  (IEPBICHOTO  KpeauTOpa)
HEIJIATOCTIPOMOKHOTO OaHKY).

MOXJIMBICTh BIJICTYIUIEHHSI TIpaBa BHMOTM € BIIACTUBICTIO CY0O’€KTHBHOIO
3000B’A3aJIbHOTO MpaBa. 3 orsiay HopMmy 4. 1 cT. 178 [uBiasHOrO KojAekcy (man —
[K) maiiHoBe mpaBo (IpaBO BUMOTH) HE MOe OyTH 0OOpPOTO3IaTHUM B MPUHIIMITI
TUJIBKM B JIBOX BUMNAJAKaxX: 1) SKIIO MOro BIACTYIUIEHHS OyJe CyNepeyuTH 3aKOHY, 2)
SAKIIO0 BOHO HEPO3PUBHO MOB’SI3aHE 13 0COO0I0 KPEAUTOPA.

2. JIIiCcHICTh MPaBOYMHY (JOTOBOPY) LIOJNO 3aMIHU KpeAUTOpa y 3000B’s3aHHI
(BipcTymienHs npasa Bumoru) (1. 1 4. 1 ct. 512 IIK) cif oniHOBaTH 3 ypaxyBaHHSIM
TOTO, IO 3aMiHAa CTOPOHU Yy 3000B’Si3aHHI € O0OHi€l0 3 @opm Oii (Ounamixu)
30008 ’s3aHHsa («mnepeHeceHHs 3000B’s3aHHs») [1, c. 138]. 3amina kpemuropa y
3000B’s13aHHI1 € POJIOBUM MOHSATTSM IOJIO0 MEPEJaHHs KPEAUTOPOM CBOIX IpaB 1HIIIMA
oco01 3a mpaBounHOM (BiactyruieHHs mpaBa BuMmoru). LIK BusHae 3a 3aranbhe
IPaBUJIO MPUHIIMIIOBY MOKJIMBICTh MEPEXOy IIpaBa KpEAUTOPA BiJ OAHIET 0COOM 10
IHIIO1 SIK B MOPSAKY 3arajJbHOro (yHIBEPCAJIbHOTO) MPABOHACTYMHMIITBA, TaK 1 B
MOPSIIKY MPAaBOHACTYHULTBA B OKPEMOMY MPaBOBIJHOIICHHI (CHHTYJISIpHOTO). B 4.
I ct. 512 IIK 11 BUAM mpaBOHACTYITHUIITBA PO3TIISIAIOTHCS SIK CAMOCTIMHI MiJICTaBU
3aMiHU KpeauTopa y 3000B’s3aHHI. OTxe, 0OMEXEHHs IIOAO0 3aMiHUM KpEeauTopa y
3000B’s13aHHI MOXKYTh OyTH BCTaHOBJIEHI TOTOBOpPOM ab0 3akoHOM (4. 3 ct. 512 1K),
1 Taki 0OMEeXEeHHs CIPsIMOBaHI Ha MIHIMI3AIllI0 PU3UKIB, MOB’SI3aHUX 13 MEPEXOIOM
IpaB BUMOTH JI0 1HIIIO 0cOOH, SIKa HE € CTOPOHOIO 32 MEPBICHUM JIOTOBOPOM.

3. OcoOiuBICTIO BIJICTYIUICHHS TpaBa BHUMOTM Ha MiACTaBl MPaBOYUHY
(moroBopy) € Te, IO TaKWi JOTOBIp OAHOYACHO: 1) 3MIHIOE CYO’€KTHHH CKJaf
3000B’s13aHHS] Ha CTOPOHI KpeauTopa; 2) SK JOTOBIP KYMIBII-IIPOJAXKY PETYIIIO€
BIJIHOCUHM MDK MOT0 CTOpPOHAMH, MPH LIbOMY OOOB’S3KOM OOp:KHHKa (TIEPBICHOTO
KpeIUTopa) € repeaada HOBOMY KpeAUTOpy MpaB B 00CsA31 1 HA yMOBaX, 1110 1CHYBaJIH
HA MOMEHT Mepexojy IMX IMpaB, SKIIO I1HIIE HE BCTAHOBJIEHO JOTOBOPOM abo
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3akoHOM (cT. 514 1K), mokymeHTiB, 5Kl 3aCBIIYYIOTh IIpaBa, IO MEpPEIa0ThCs, Ta
1H(opMarlii, sika € BaXJIMBOIO [ iX 3aiiicHeHHs (c1. 517 [K).

BiactymieHHs npaBa BUMOTH BIIOYBA€ThCS Ha IMiICTaBl MPAaBOYMHY (JI0TOBOPY),
KU Mae po3MOpsAIUUN XapakTep, 1 MeTa, SIKy MepeciiIyloTh CTOPOHH — MEpexin
mpaBa, J0CSATAaeThesl Oe3MmocepeHh0 B MOMEHT Horo ykiaaeHHs. [IpaBouuH miomo
3aMIHM KpeOUTOpa y 3000B’S3aHHI HEMAa€ HISKOTO IHIIOTO 3MICTY, OKpIM akKTy
nepeaadi mpas BiJi KOJUITHBOTO KPEAUTOPA HOBOMY KpeAUTOPY. AKT mepeaadi npaga,
[0 HA3WBAETHCS IECIEI0, BINIPI3HIETHCS BiJ YrOJW, IO CIYTYeE ii miacTaBoio [2, c.
414].

Bignosigno a0 4. 1 ct. 203 1K 3micT mpaBoYMHY HE MOXE CYINEPEUUTH I[bOMY
HK, iHmMM akTaM IOUBUIBHOIO 3aKOHOJIABCTBA, a TaKOX IHTEepecaM JEep>KaBH 1
CyCHIJIbCTBa, HWoro MopaibHuM 3acagam. Hopma 4. 1 ct. 203 [HK He oxorutoe Baj
Cy0’€KTHOTO CKJaay mpaBounHy. OJHAK MPaBOYMH MPO 3aMiHy KpEIUTOpa MOXKE
OyTH BHU3HAHUM HEAINCHUM SIK Takui, mo cynepeuntume 3akony (LIK) y Bumaaky
BIJICTYIUICHHSI HEOOOPOTO3/1aTHOI BUMOTH a00 mopyiieHHss ymoB cT. 515 1K, skimio
TaKuM TPaBOYMHOM IMependaueHa 3amiHa KpeauTopa y 3000B’s3aHHI, HEPO3PUBHO
MOB’SI3aHOMY 3 0COOO0I0 KpeIUTOpa.

HopMu mnpo mnpaBoumHHM Ta CTOpiH 3000B’S3aHHS HaJEXKaTh 10 PI3HUX
IHCTUTYTIB HMUBLIBHOTO mpaBa. Hopmu ct.ct. 512-514 11K, BcTaHOBIIOIOYH TiJICTaBU
3aMiHU KpeauTopa y 3000B’A3aHH1, 30KpeMa, IepeIaHHs HUM CBOIX MpaB 1HIIIN 0c00i
3a MPaBOYMHOM (BIJICTYIIJICHHS ITpaBa BUMOT'H), HE BU3HAYAE BUMOT JI0 BJIACHE 3MICTY
MpaBOYMHY Tpo 3aMiHy KpeauTopa. 3araiioM ['nmaBa 47 LK «IlousaTTs 30008’ s3aHHS.
Croponu 3000B’s13aHHS HE PErYJIIO€ JOTOBIPHI BITHOCHHHU (X04a 3MiHA Cy0’€KTHOTO
CKJIaly 3000B’s3aHHS MOXXE BIJIOyBaTHCS Ha MiACTaBl MNPABOYMHY (JIOTOBOPY).
Haromicte B I'naBi 47 nns 1ineil peryatoBaHHs caMe AUHAMIKH Cy0’€KTHOTO CKIIaTy
3000B’s3aHHS (@ HE JOTOBIPHMX BIAHOCHMH MIX CTOpPOHaMH 3000B’sI3aHHS)
3aKOHOJIaBEllb BCTAHOBIIIOE NPaBWJA, CIPSMOBAHI Ha 3alO00IraHHS MOMKIUBOMY
MOPYIIEHHIO MPaB Ta IHTEPECIB K KPEAUTOPIB, TaK 1 OOPKHUKIB MPHU 3aMiHl 1HIIOI
cTopoHHu 3000B’s3aHHA. B ctarti 519 LUK MicTUTBCS iMIlepaTUBHE MPABUIIO OO
PO3IOITY PU3UKIB MK MEPBICHUM Ta HOBUM KPEIUTOPOM: a) MEPBICHUU KPEAUTOP Y
3000B’s13aHHI BIIMOBIAA€E MEepe/l HOBUM KPEIUTOPOM 3a HEIMCHICTh IepeaaHoi HoMy
BUMOTH; 0) MEpBICHUN KpEAUTOP HE BIAMOBIIAE 32 HEBUKOHAHHS OOPKHUKOM CBOTO
00O0B'sI3Ky, KpIM BHIIaJIKiB, KOJU TEPBICHUN KPEAUTOpP MOPYUYMBCS 3a OOpIKHUKA
nepe HOBUM KPEJIUTOPOM.

4. Oco6aMBOCTI BIACTYIJICHHS (KYIIBJII-MPOJAXKy) OKPEMUX BHUIIB IIpaB BUMOTH
MO3KYTh BCTAaHOBJIIOBATHCS HOPMaMH CIIEL1aJbHOTO 3aKOHOAABCTBA, OJHUM 3 SIKHX €
3axon «lIpo cucremy rapantyBaHHs BKJIaAIB (G13UUHUX OCIO».

[Ipongaxx maitHa OaHKy, IO JIKBIIy€TbCA, BperyiaboBanuii cT. 51 3akony «IIpo
CUCTEMY TapaHTyBaHHs BKJaaiB (izuuHUX ocio». Ilopsaok peamizanii MaiiHa OaHKY
miJ 4yac MPOBENEHHS JIKBIAAIINHOI HpOLEAypH pPErJIaMEeHTYEThCS HOPMATHUBHO-
npaBoBuMH akTamu DoHAy rapaHTyBaHHsS BKJIaAiB ¢izuyHuX ocid (4. 6, 7 cr. 51
3akony «IIpo cucteMy rapanTyBaHHs BKJIaaiB (izuuHux oci6y», pozaum VII, VIII
[TonoxxeHHs 110/10 OopraHizarli mpoJaxxy akTUBIB (MaifHa) O0aHKIB, 110 JIIKBITYIOThCS,
3aTBEP/IKEHOT0 PIIIEHHSAM BUKOHAaBYOi aupekiii doHay rapaHTyBaHHsS BKIJIAJIIB
¢bi3uynux oci6 Bim 24.03.2016 Ne 388). Tomy mnpo mpaBo BHUMOTH 0
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HEIJIATOCIPOMOKHOTO OaHKY SIK ICTOTHY YMOBY JIOTOBOPY KYMIBII-MPOJAXKY MOKHA
TOBOPUTH B ACIEKTI JOTOBIPHUX BITHOCHH, 1110 CKJIAJAIOThCS B MPOLEAYPl JIKBIAALll
HETUIaTOCIIPOMOKHOTO OaHKY MIXK MPOJABIIEM Ta MOKYIIIEM HOro aKTHUBIB.

[HCTHUTYT ToOTaleHHS BUMOT KpPEOUTOPIB K B TMpoIeaypax OaHKPYTCTBa
BinnoBinHO 10 Koxekcy Ykpainm 3 mporeayp OaHKpyTCTBa, Tak 1 BIAMOBIIHO [0
3akony «lIpo cucremy rapanTyBaHHsS BKJIaJIB (PI3UYHHUX OCIO» CIPSIMOBaHHMM Ha
3aJI0BOJICHHSI BUMOT KPEIUTOPIB OOp)KHUKA Ta BPETYJIIOBAHHS MOTO 3a00pPTOBaHOCTI.
3akoH «IIpo cucremy rapanTyBaHHs BKJIAJIB (hi3MUHUX OCI0» MICTHUTH IMIIEpATUBHI
NPUIIUCU w000 00csey ma CRUcauHs (npunurenus) OOPTOBHX 3000B’SI3aHb
HEIJIATOCIIPOMOKHOTrO OaHKy npu Horo mikeigamii (po3min VII 3akony). V pasi
npogaxy POOHAOM 3acTaBlIeHOro MaiHa (aKTHBIB) KOWITH, OTpuMaHi DOoHIOM,
CIPSIMOBYIOTBCS Ha I103a4€pProBe IOTAIICHHS BHUMOI 3acTaBOJEp)KaTeNs, aje He
OlIBIIIE CYMU aKyenmosaHux BUMOT, BU3HAYEHUX BIAMOBIAHO A0 m. 1 4. 2 cT. 49
bOro 3aKOHY, 110 3a0e3MeueHi TakKuM MalHOM (aKTHBaMH); y pa3l AKIIO0 o0csr
KOIITIB Bij mpoaaxy POHIOM 3aCTaBJICHOI0 MailHa HEIOCTaTHIN JJIsl 3aJJ0BOJICHHS
BUMOT 3acTaBOEp>KaTeNsl, HE3aJ0BOJIECHI BUMOTU IMiJIATAIOTh 3al0BOJICHHIO B
MOPSJIKY YeproBOCTi, BCTAHOBJIEHOI MM 3aKoHOM (ab3all Apyruid, TpeTii 4. 3 cT. 52
3akony «IIpo cucremy rapantyBaHHS BKJIaIiB (Gi3M4HHUX OCi0»). OTXKe, MOraiieHi
BUMOTH KPEAUTOPIB HEIJIATOCIIPOMOXKHOTO OaHKy BiAMoBigHO a0 3akoHy «IIpo
CUCTEMY TapaHTyBaHHS BKJIAAIB (I3MYHUX 0C10» 00’ €KTOM 00OpPOTY BIKE HE MOXKYTh
OyTH SIK Taki, III0 HE ICHYIOTb. AJie 4M TATHE 3a CO00I0 HEAIMCHICTh JOTOBOPY IIPO
nepenavy npaBa BAMOTH JI0 HETIATOCTIPOMOKHOTO OaHKy?

CroBoCHONy4YeHHST «HEAIMCHICTh mepenanoi Bumoruw» B cr. 519 LK cnia
TIYMAUUTH B JIOT14YHIA €THOCTI 13 HOpMOIO 4. 1 cT. 514 «O0csr npas, 0 NEPEXOAsTh
710 HOBOTO KpenuTopa y 30008’ s13anHI» 1IK: 10 HOBOTO KpeauTopa mepexoasiTh mpaBa
MEPBICHOTO KpeAuTOopa y 3000B’s3aHHI 6 00cA3i I Ha yMo08ax, wo ICHY8AIU HA
MoMeHm nepexody yux npas, SKIIO 1HIIE HE BCTAHOBJIEHO JOTOBOPOM a00 3aKOHOM.
BiamoBimHO, mig HEMIWCHICTIO TEpeIaHol BUMOTH CIiJ PO3YMITH BHMOTH, sKi He
iCHyganu Ha MOMEHT Iepexony mpaB. HemilicHicTh mepenaHoi BUMOTH, IMPO SIKY
nnerbes B cT. 519 11K, HEe Moke OTOTOXHIOBATHUCS 13 HEIIMCHICTIO MPABOYMHY B
po3yminHi HopM po3ainy IV «lIpaBounnu. [IpencraBaunreo» LK. 3akoHomaBenp He
MOB’s3y€ TUTAaHHS JIMCHOCTI (HEMIMCHOCTI) MPaBOYMHY IPO 3aMiHYy KpeauTopa i3
JMiHACHICTIO (ICHYBaHHSM) BHUMOTH, SKa II€PEIAa€TbCs HOBOMY KpeauTopy, 1
0e3rocepe/IHbO BH3HAYA€ MPABOBUM HACHIJIOK TEpeaadl MpaBa BHUMOIH, SKOTO HE
icHye. BiamoBimaJbHICTh 3a HEAIMCHICTh IMEPENaHOi BHMOTHU CHiJ] PO3YMITH SK
CaHKIIII0 32 HEBUKOHAHHS MEPBICHUM KPEAUTOPOM CBOTO OOOB’SI3KY 3a JOTOBOPOM
BIJICTYIUICHHS BUMOTH (TIEpelaTu mpaBa KpeauTopa y 3000B’si3aHHI 8 00cA3i i Ha
VYMOBAX, WO ICHY8ANU HA MOMEHM nepexody yux npas, TOOTO BIAMOBITATHHICTH
HACTA€ 3a HEBUKOHAHHS JIOTOBIPHOTO 3000B’s13aHHs ). OHUM 3 HACIIIKIB MOPYLICHHS
3000B’si3aHHS € BiAMKoAyBaHHS 30uTkiB (M. 4 4. 1 cr. 611 1IK). BpaxoByroun
BUKJIQJICHE, MOYKHA CTBEPJIKYBaTH, 1[0 JIOTOBIp BIJCTYIUICHHS TpaBa BUMOTH MOXKE
OyTH BU3HAHMI HEIMCHUM 3 MiJACTaB HEBIAMOBIAHOCTI HOTO 3MICTy BUMOTaM 3aKOHY
(mepegaya HeoOOPOTO3AATHOTO icHYOYo20 TipaBa). BojaHowac mpaBOYMH IIPO
nepeady HEICHYHYOro IpaBa BUMOTHM (HEIIMCHOI BHMOTH) 3aKOHOJIaBEIlb HE
BU3HAYA€E K HEAIMCHUI (HIKYUEMHUN a00 OCIIOPIOBAaHUM ), HATOMICTh BCTAHOBIIIOE B CT.
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519 K HeratuBHI HACHIJAKK TaKOil Mepeayl Jis MEPBICHOTO KPEauTopa IUITIXOM
BKa31BKM Ha MOr0 «BIAMOBIAANBHICTBY TEpe] HOBUM KPEIUTOPOM 3a HEAINCHICTH
nepenanoi oMy BumMoru. B xontekcTi crarti 519 LK Ykpainu ciijg TaymaduTH He
TEPMIH «HEAIMCHICTh BUMOTH», @ PO3KPUTH 3MICT MOHSTTS «BIANOBINAJIBHICTH 3a
HEAIMCHICTDh NepeaHoi BUMOTHY, KU CIII PO3YMITH TaK, 10 NEPBICHUIA KPEAUTOP
HECe BIJMOBIJAIBHICT, 3a HEBUKOHAHHS CBOTO OOOB’SI3KYy 3a JIOTOBOPOM
BIJICTYIUICHHSI BUMOTH, TOOTO BiJIITOBIIaJbHICTh HACTAE 32 HEBUKOHAHHS JJOTOBIPHOTO
3000B’A3aHHS.

Tomy, sKIO 3a JOTOBOPOM TIPO BIJACTYIUICHHS TpaBa BHUMOTH TE€PBICHHIA
KPEIUTOp BIJICTYNMB HOBOMY KPEIMTOPY IPaBO BHUMOTH 3a 3000B’s3aHHSAM, SKE Ha
MOMEHT YKJIQJCHHS JIOTOBOPY TNPUITMHHWIIOCS, CIIJI BBaXKaTH, IO JOTOBIP MpoO
BIJICTYIUICHHSI IIpaBa BUMOTM HE BUKOHAHWI (MOPYIIEHUI) MEPBICHUM KPEAUTOPOM.
kim0 3000B’si3aHHS 32 OCHOBHHMM JIOTOBOPOM BHMKOHAHO HE B TOBHOMY 0O0CS31
(4acTKOBO), 1€ HE BIUIMBAE HA JIIMCHICTH JIOTOBOPY MPO BIJICTYIUICHHS IIPpaBa BUMOTH.
V pa3i BiACTYIUJIEHHS! HEICHYIOYOrO IIpaBa BUMOTH HOBHM KPEAUTOP MOKE MOBEPHYTH
I'POLIOBI KOIUTH, CIIJIA4Y€H1 3a JOTOBOPOM IPO BIACTYIUIEHHS MpaBa BUMOTH, IILISXOM
CTSTHEHHS 3 TEPBICHOTO KpeauTopa 30WTKIB, 3aBIaHUX HEBUKOHAHHSIM JIOTOBOPY
BIICTYIUICHHS IIpaBa BUMOTH. BinmoBigHo, oco0a, sika Ha MiJCTaBl JOTOBOPY KYIIiBIIi-
MpOJIaXy Mpuadaia BUMOTH JI0 HETUIATOCIIPOMOXKHOTO OaHKy, MOTaIleH1 BiJIIOBITHO
1o 3akony «IIpo cucremy rapaHTyBaHHS BKJIaJ(iB (PI3UYHUX 0CI0», HE 3aCTYIA€ MICIIE
MEPBICHOTO KPEAUTOpPa, a HAJICKHUM CIOCOOOM 3aXHUCTy ii mpaB Oy/Je He BU3HAHHS
JIOTOBOPY KYIIBII-MIPOJIaXKy MpaBa BUMOTH HEIIWCHUM, a BIIIIKOJAYBAHHS 30UTKIB,
3aBJIaHUX HEHAJICKHUM BUKOHAHHSIM JIOTOBOPY BIACTYIIJICHHS ITpaBa BUMOTH.

Cnucok BUKOPHUCTAHUX JIZKEPEJI
1. bonnap T.B. Bukonanns 1oroBipHUX 3000B’s3aHb y IIMBUIBHOMY TipaBi: MoHorpadis. — K.:
FOpinkowm Iuarep, 2005. — 272 c.
2. lepmeneBud ['.®. YyeObHuK pycckoro rpaxkaanckoro npasa. M3a. mecroe. CII6., U3a. bp.
bammvakosud, 1907. — 855 c.
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00KMOPKA 1OPUOUUHUX HAVK, NPOpecopKa, dleH-Kop.
HAIIpH Ykpainu, npoghecopka kagheopu yusinbnozo
npasa HasuanbHno-Hayko6o2o incmumymy npasa
Kuiscbkoeo nayionanbrno2o ynigepcumemy imeni
Tapaca lllesuenka

OCOBJIUBOCTI YKNIAQAHHA | BUKOHAHHA OEPXXABHOIO
KOHTPAKTY (AOrOBOPY) HA MEPIOA Ali NTPABOBOro
PEXXUMY BOEHHOIO CTAHY

3akon Ykpainu Bijg 17 mumnas 2020 p. Ne 808-1X «IIpo o6opoHHi 3akymiBi» [1]
BU3HAYAE JIEPKABHUU KOHTPAKT (JOTOBIP) SIK Yroay, YKJIaJIeHy y MUCbMOBIM (opmi
Jep>KaBHUM 3aMOBHHUKOM Bl 1MEH1 JepXaBU 3 BHUKOHABIIEM BIJAMOBIIHO JI0
3aTBEPJIKEHUX TUIAHIB 3aKyIiBEIb TOBAPIB, POOIT 1 HOCITYT 0OOPOHHOIO MPU3HAUYECHHS.
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Ax BcranosieHo 4. 1 cr. 30 3akony VYkpainu «IIpo o0OpOHHI 3aKymiBii»,
0COOJIMBOCTI 3/11MICHEHHSI 0OOPOHHUX 3aKyIiBEIb Ha Iepioj Jli IPaBOBOIO PEKUMY
BOEHHOT'O CTaHy BH3HadaioThcsi KaGinerom MiHicTpiB YKpaiHu 13 3a0e3MeUeHHIM
3aXHUIIEHOCTI IepKaBHUX 3aMOBHUKIB BiJl BOEHHUX 3arpo3.

Peanizyroun npaBa, Hagadi omy 4. 2 c¢t. 179 'K Ykpainu ta 4. lct. 4 1 4. 2 cT.
21 3akony Ykpainu «IIpo oboponHi 3akymiBii», Kabiner MinictpiB Ykpainu cBo€ro
noctaHoBoro Bim 3 Oepesns 2021 p. Ne 363 (i3 3mMiHaAMU, BHECEHHUMH 3TiTHO 3
noctaHoBor0o KM Vikpainu Ne 1275 Big 11.11.2022 p.) «Ilutanas oO60poHHUX
3akymiBenb» [2] 3arBepauB, 30kpema, [lopsgok TpOBENEHHS TMEPEeroBOPIB Ta
YKJIQICHHS IeP>KaBHOTO KOHTPAKTY (JIOrOBOPY) 3 €IMHUM BUKOHABIEM, & TAKOXK TPH
TUTIOBUX JIOTOBOpU — THIOBUI ep:kaBHUI KOHTPAKT (IOTOBIp) HA BUTOTOBJICHHS Ta
MIOCTaBKY TOBapiB OOOPOHHOTO MPHU3HAYEHHS 3a 3aKPUTUMHU 3aKYMIBIAMH, THUIOBHIA
JEp’)KaBHUM KOHTpPAakT (JOTOBIp) Ha BHUKOHAHHA JOCIIIHO-KOHCTPYKTOPCHKOI
(HAyKOBO-JOCIIITHOT, TEXHOJIOT14YHOi) pPOOOTH OOOPOHHOrO TMPHU3HAYEHHA 32
3aKPUTUMU 3aKyHiBIsIMU Ta TUMOBHI AepKaBHUI KOHTPAKT (AOTOBIp) HA BUKOHAHHS
poOIT (HagaHHs MOCIIyT) 0OOPOHHOIO MPU3HAYEHHS 32 3aKPUTUMHU 3aKYIT1BIISIMH.

[Topsmok mMpoBenEeHHS NEPEeroBOpIB Ta YKIAAEHHS JE€pPKaBHOIO KOHTPAKTY
(moroBOpy) 3 €IMHUM BUKOHABIIEM, a TAaKOX THUIOBUIA Iep>KaBHUN KOHTPAKT (JI0TOBIp)
Ha BUTOTOBJIEHHS Ta IOCTAaBKY TOBapiB OOOPOHHOIO MPU3HAYEHHS 32 3aKPUTHUMHU
3aKyMHIBISIMU 1 OYTyTh MPEIMETOM HAIIOTO JTOCIIIKEHHS.

Opnieto 3 0coOIMBOCTEM 3I1MCHEHHS OOOPOHHUX 3aKYIiBElIb € 3aKpUTI
3aKyMiBII, JI0 AKUX HAJIEkKATh MEPErOBOPH 1 OETAIHI MEPETOBOPU, YHIACHUKAMU SIKUX
€ Cy0’€KTH TOCIOAapIOBaHHA, BHECEHI 0 PeecTpy 3a HOMEHKIATYpOIO, IO TUIaHY€E
3aKyNUTH JEPKaBHUM 3aMOBHHK, fIKI MOAAIW 3asBKy Ha Y4acTh y IEPEroBOpax Ta
B35UIM Ha ceOe 3000B’sI3aHHA IIOAO JOTPUMAaHHS BHMOI 3aKOHOJABCTBA Yy cdepi
3aXUCTY JIEPKABHOI TAEMHHUIII.

3B'A30K NEPEroBOpiB, M0 NEPEAYIOTh YKIAJAHHIO JIE€P)KAaBHOTO KOHTPAKTY
(moroBopy) mossirac B TOMy, IO PillleHHS 3 MNWUTaHb, 10 PO3MVISLAAIOTHCS Ha
3aCiJaHHAX KOMICIi 3 TPOBEACHHS TIEPErOBOPIB, OMOPMIISIOTHCS IPOTOKOJIOM
NEPEeroBopiB, SIKUA MIANUCYEThCS CTOPOHAMHM  TEPEroBOpiB. Y  IPOTOKOII
NEPEroBOpiB, 30KpeMa, 3a3HayaloThes: 1HGOpMaIls MNpo MPEeIMET Aep>KaBHOTO
KOHTPAKTy (10roBopy) (HailMEeHyBaHHS MpeIMETa JIEP>KaBHOTO KOHTPAKTY (10rOBOPY)
MOBUHHO BIIMOBIAAaTH HAWMEHYBaHHIO TOBapy, poOOOTH 1 MOCIyrd OOOPOHHOIO
NpU3HAYEHHS, 3a3HAYEHOMY Y 3BEJCHOMY TPHUPIYHOMY IUIaH1 3aKyIiBellb TOBapiB,
poOIT 1 mocayr OOOPOHHOrO MPU3HAYEHHS 3a 3aKPUTHUMH 3aKYIIBISMH);, 1CTOTHI
YMOBH JIEP’KaBHOTO KOHTPAkTy (IOroBOpy) (TEXHIYHI YMOBH, KUIBKICTh 1 MICIIE
MOCTaBKY MPOIYKIlii Ta/abo Bumy poOIT (MOCTYyT) 1 MICIS iX BUKOHAHHS (HAIaHHS),
OpI€EHTOBHA (JOTOBIpHA) I[iHA TMpEAMEeTa 3aKyMiBIl 3a OJWHMWINO, 3arIAHOBAHUN
JepKaBHUM 3aMOBHUKOM OOCST (piHAHCYBaHHS TaKOrO 3aMOBJICHHS Ta 1HIII 1CTOTHI
YMOBH); BUCHOBOK KOMICIi 3 POBEICHHS MEPErOBOPIB PO YKIaIeHHS (HEYKIaCHHS)
JEP>KaBHOTO KOHTPAKTY (JOTOBOPY).

[linroToBKa 1 yKJIaJeHHSA JEPKABHOT'O KOHTPAKTy (AOTOBOPY) 3IIMCHIOETHCS
BiAMOBIHO 10 [lopsiiKy TIpOBEEHHSI TEPEeroBOPIB Ta YKIAICHHS JIEP>KaBHOTO
KOHTPAakTy (IOroBOpYy) 3 €IMHHM BHUKOHABLEM, 3aTBEPIKEHOTO MOCTAaHOBOIO
Kabinety MinictpiB Ykpainu Big 3 Oepesnst 2021 p. Ne 363, a npouenypy ykiaJaeHHs

65


https://zakon.rada.gov.ua/laws/show/808-20#_blank
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n249
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n249
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n253
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n253
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n253
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n253
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n257
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n257
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n249
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n249
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n249
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175
https://zakon.rada.gov.ua/laws/show/363-2021-%D0%BF#n175

JEP>KaBHOTO KOHTPAKTY (OTOBOPY) 3 €MHUM BHUKOHABILIEM BU3HAYEHO MyHKTaMH 39-
41 [opsiaky 1uiaHyBaHHs, (OpMyBaHHS, OCOOJIMBOCTEN PO3MIIICHHS, KOPUTYBAHHS
00OpPOHHUX 3aKyIiBEJb, 3IMCHEHHS KOHTPOJIIO Ta 3BITYBaHHS MPO iX BUKOHAHHS, a
TaKOXX ONPWIIOAHEHHS 1H(popMalii Hpo OOOpPOHHI 3aKymHiBiIi, 3aTBEPAKEHOTO
noctranoBoto Kabinery MinictpiB Ykpainu Big 3 6epesns 2021 p. Ne 363.

be3yMoBHO, TO3UTHBHE 3HAUEHHS /ISl BCTAHOBJICHHS JOTOBIPHUX BITHOCHUH NPU
3MIIMCHEHH] 0OOPOHHUX 3aKyMiBelb Ma€ TUITOBHI Aep)KaBHUM KOHTPAKT (AOTOBIP) Ha
BUTOTOBJIEHHSI Ta IIOCTaBKYy TOBapiB OOOPOHHOTO NPHU3HAUYEHHS 3a 3aKPUTHUMHU
3aKymiBIsiMU (1ani — TUnoBuil 1OTOBIP), SKUH € HOPMATUBHO-TIPABOBUM aKTOM 1 Bij
3MICTY SIKOTO CTOPOHH JEP>KaBHOI'O KOHTPAKTY (Jep>KaBHUI 3aMOBHUK 1 BUKOHABEIIh)
HE MOXYTb BIJICTYIATH, aJie MAIOTh IPABO KOHKPETH3YBATH HOTO YMOBH.

3aBasiku TumoBomy JOTOBOPY CTOPOHM MalOYTHBOTO JIEPYKAaBHOTO KOHTPAKTY
1030aBjIeHI HEOOX1THOCTI Y3rO/KyBaTH OUIBIIICTh HOTO YMOB, BIITAK 3MEHIITYEThCS
BIPOT1/IHICTh BUHUKHEHHS ME€PEAIOTOBIPHUX CIIOPiB, CKOPOUYETHCS CTPOK YKJIaJICHHS
JCpKABHOTO KOHTPAaKTy, MO0 TaK BaXXJIMBO B yMOBax il MPaBOBOTO PEKUMY
BOEHHOTO CTaHy.

[Tonpu cBOI0O 3HAUMMICTH ISl PEryJIOBaHHS JIOTOBIPHUX BIJHOCHH 13
000pOHHUX 3aKyITiBeab THUIIOBHUIA JOTOBIP, THM HE MEHIIIE, MICTUTh, Ha HaIll TIOTJIS/I,
HU3KY YMOB (ITyHKTIB), III0 TOTPeOYIOTh yAOCKOHAJIEHHS 200 MEBHOTO YTOYHEHHSI.

Tak, B m. 5 Ta JnedkuX IHIIMX MyHKTax TUMIOBOTrO KOHTPAKTY WIETHCS IPO
«opieHTOBHY (HOroBipHY)» MiHY. [loHSATTS OpieHTOBHOI HiHM He Bimome HiI LK
VYkpainu, Hi 3akony Ykpainu Big 21 yepBHs 2012 p. Ne 5007-VI «Ilpo minm i
HIHOYyTBOpeHHs» [3], mpore B mnocraHoBl KabGinety MinicTpiB VYkpainu Big 17
oepesns 2021 p. Ne 309 «IIpo 3arBepxenns [lopsaky hopMyBaHHs Ta KOPUTYBaHHS
OUIKYBaHOI BapTOCTI TOBAPIB, pOOIT 1 MOCIYr OOOPOHHOTO MPU3HAYEHHS, 3aKYITIBII
SAKUX 3A1MCHIOEThCS 3a HEKOHKYPEHTHOIO mpolenyporo» [4] opieHTOBaHa IliHa
BU3HAUAETHCS SIK BUJ I[IHM 32 OJUHUIIIO BUMIPY TOBapy, poOOTH 1 MOCIyTH
OOOpOHHOTO TMPHU3HAYECHHS, fKa pO3paxoBaHa BIAMOBIIHO IO BCTAHOBIEHOTO
MEXaHI3My Ta 3aCTOCOBYETHhCS CTOPOHAMH i Yac YKIAJaHHS JEp>KaBHOTO
KOHTPAKTy (JOTOBOpPY) Ta MOr0 BUKOHAHHS 10 MOMEHTY BCTAaHOBJIEHHS CTOPOHAMHU
JIOTOBIPHOI II1HHU.

ToMmy, Ha Haml TOTsA] NPOTUCTABICHHS TIOHITh «OPIEHTOBHA IlIHa» 1
«JIOTOBIpHA IIiHA» € OE3MiJICTAaBHUM, OCKUIbKH OpI€EHTOBHA IliHA — II€ BUJ IiHH, a
JOoToBIpHA IiHa — QopMa 1i 3akpimieHHs (y AoroBopi). OUeBHAHO MOBa MOXE HTH
PO OpIEHTOBHY IIIHY 1 OCTAaTOYHY IIiHY, IO 1 BapTo Oyjgo O 3aKpilUTU B
3aKOHO/IaBCTBI.

Baxxko mnorogutucs 3 ymoBow M. 13 TumoBoro KOHTpakTy Mpo Te, IO
JIOTOBIpHA I[IHA TOBapiB 3a KOHTPAKTOM (JOTOBOPOM) HE MOXKE NEPEBHUIIYBATH
OpPIEHTOBHOI IIHHU. 3Ba)KalOUM HA MOJKJIMBI 3MIHM B IEpioJ il MPaBOBOIO PEKUMY
BOEHHOTO CTaHy BapTOCTI CHPOBHMHM, MaTepialliB, KOMIUIEKTYIOUMX BHPOOIB,
TPAHCIIOPTHUX BUTPAT TOIIO 3MiHA I[IHHU MICIS YKJIAIACHHS JIEP>KaBHOTO KOHTPAKTY
(moroBopy) BumaeThcs IIKoM JioriuHor. Tomy 1 LK Vkpainum (4. 2 cr. 632)
JOMyCKae 3MIiHY IIHM TMClA YKJIaJeHHS JOrOoBOPY Y BHUIAJKAaX 1 Ha YMOBax,
BCTAaHOBJICHUX JIOTOBOPOM 200 3aKOHOM.
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€IIMHOIO TI1JICTABOIO 3BUIBHEHHS CTOPIH Bij BIAMOBIAAIBHOCTI 32 HEBUKOHAHHSI
a00 HEHaJe)XKHE BHUKOHAHHSA 3000B’s3aHb 3a KOHTpPakToM (moroBopom) m. 47
TumoBoro Oropopy Ha3MBa€ BHUHUKHEHHS OOCTaBUH HEMEpeOOpPHOI CHIIH, SIKI HE
ICHYBaJIM M1J] 4ac YKJIaJaHHSA KOHTPAKTY (JOTOBOPY) Ta BUHUKIIU HE3aJIE€KHO B1J] BOJI
cTopiH (aBapis, Kartactpoda, CcTHXiliHE IUXO, emiJeMis, IuBepcii, BiifHa, 1HINIA
Hebe3neuHa noaist). BTiM 11e He 03Hauae HEMOKIIMBOCTI 3aCTOCYBaHHS MOJIOKEHHS CT.
617 LIK Ykpainu 1mo10 BUTIAKY SIK IT1ICTaBH 3BUTBHEHHS B BiJTIOBITAIBHOCTI.

Pazom 3 Ttum, B 1. 49 TumoBoro nH0roBopy AOLUIBHO Oyyio O BCTAaHOBUTH, IO
noBigka (B YkpaiHi — cepTudikat, 10 BUAAETHCS TOProBO-MPOMUCIOBOIO MATATOO
VYkpainu ab0 ynoBHOBaKEHUMHM perioHambHuMu opraHamu TIIII), sika € nokasom
BUHUKHEHHS 00CTaBWH HEMEpPEOOPHOI CHIM Ta CTPOKY iX 1ii, Mae OyTH JoJaHa 10
noBigomyeHHss CTOpOHH, IO HE MOXE BHUKOHYBaTH 3000B’s3aHHS 32 KOHTPAKTOM
(mIOoroBOpOM) yHACHIZOK Aii OOCTaBUH HEMEpeOOpHOi CUJIM, SIKE HAJICUIIAE€ThCS B
MUCBbMOBIM QopMi 3rigHo 3 1. 48 TunoBoro 10roBopy.

[Tynkr 50 TumoBoro 10roBopy BapTO MPUBECTH Y BIAMOBIAHICTH 10 MOJIOKEHB
LK VYkpaiau 1010 npunuHeHHs 3000B'13aHHS Ta pO3ipBaHHS 10rOBOPY, 3aMIHUBIIH
B HbOMY T€PMiH «yMOBW» TEPMIHOM «IT1JICTaBH.

Henoctatabo B TumoBoMy moroBopi copMysibOBaHI TMOJIOKEHHS, MOKJIUKaHI
3axumaTd npaBa cTopiH. ToMy Ha nOmMOBHEHHS mojioxeHHs 1. 51 Tumosoro
J0TOBOPY, B KOMY HAETbCS MPO MOPSIIOK BPEryJIIOBAaHHS CIOPIB, IO BUHUKAIOTH 3
JEpKABHOTO KOHTPAKTY a00 y 3B’SI3Ky 3 HUM, B 1. 52 TUMoBOro 10roBopy JAOLIIBHO
Oy70 0 BCTaHOBUTU CTPOK, IPOTSATOM SIKOIO CTOPOHHM MarOTh BPEryJIIOBaTH CIHIp
IUIIXOM TEPEroBopiB (B JOCYJI0BOMY MOPSAKY), @ B pa3l HEBPETYJIOBAHHS CIIOPY
(po301KHOCTE) y BCTAHOBJIEHUH CTPOK 3BEpHyTHCS 10 cyay. llpm mpomy
nepeadayuTy, 10 B pasl SKUI0O BUHUKHEHHS CHOPY 3 JOTOBOpY, BIANOBIAa4YeM
(BUKOHABIIEM) Y SIKOMY € 1HO3eMHHH Cy0’ €KT TOCMOIapIOBaHHs (a Taka MOXKIIMBICTb
BUIUIMBAE, 30Kpema, 31 3micTy yHKTIB 23, 50 Ta 61 moroBopy), Crip po3risiAaeThCs
OKpy>XHUM TOCTIOJIApChKUM cyZoM MicTa KueBa («I0TOBIpHA TIACYIHICTHY), IKOMY,
30KpeMa, MIACYAHI CHOpH, y SKHX BIAMOBIAa4eM € MIHICTEPCTBO YW 1HIIUHN
[EHTPAJIbHUM OpraH BUKOHABYOI BJIAJIM, a TAKOX CIPaBH, MaTepiaiu SKUX MICTATh
JIEp’KaBHY TaEMHUII0. BBa)kaeMo, 1110 BHECEHHS 3alPONOHOBAHUX 3MiH 1 JOTIOBHEHb
JI0 3aKOHO/JABCTBa MPO OOOPOHHI 3aKYMIiBJIl CIPUITUME TOJIIMIICHHIO PETyTIOBaHHS
JOTOBIPHUX BITHOCHH Y IiHi cepi.

[Ipouenypa yknamaHHs JEp>KaBHOIO  KOHTPAKTY  (JIOrOBOPY)  BKIIIOYAE
crienudiyHl J1i, 110 BIAPIZHAIOTH 1i BiJ MPOLEAYPH YKIAAEHHS UBUIBHO-TIPABOBOTO
noroBopy 3a [IK Ykpaiam, a Takox Big 0COOMMBOCTEHN YKIIaJaHHI IHITUX TOTOBOPIB,
tomy B HOBoMmy LIK Ykpainu mouinbHo Oyio 6 nepeadauyuta HopMy, sika O BUALIAIA
0COOJIMBOCTI YKJIQJIaHHA JOTOBOPIB MPO 3aKYMIBIIO Ta JEPKaBHUX KOHTPAKTIB
(ToroBOpiB) 3 MOMIXK OCOOJIMBOCTEH YKIJIaJaHHs JOrOBOPIB HA OPTaHI30BAHUX PUHKaX
KariTajay, OpraHi30BaHUX TOBAPHUX PUHKAX, ayKI[IOHAX, KOHKYpCaX TOIIO.
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/I3epa Onexkcandp Bacunvosuu

00KMOp 10PUOUYHUX HAYK, npogecop, UleH-
kopecnondenm Hayionanvnoi akademii npagosux Hayk
Ykpainu, I'onosnuii nayxosux cniepobimnux Haykoso-
00CNIOHO20 IHCMUMYmMY NPABOMEOPYOCHI MA HAYKOBO-
npasosux excnepmu3s Hayionanvnoi akademii
npagosux Hayk Yxpainu

A0 MNUTAHHA NPO YKNAOEHICTb AOroBorPy
BAHKIBCbKOIO BKIIALAY (REMO3UTY)

Bignosiguo 10 4.1 ¢1.1058 1K Ykpainu 3a 7oroBopom 0aHKIBCHKOTO BKJIATy
(meno3uty) oaHa cTopoHa (06aHK), 110 MPUKUMAE BiJl IPYTroi CTOPOHU (BKJIAHUKA) 200
UIsi Hel TrpoumoBy cymy (BKJIan), MO Haaiidmuia, 3000B’S3y€ThCS BUILIAYYBaTH
BKJIaJIHUKOBI TaKy CyMy Ta MPOIIEHTH Ha Hei abo 10X1J B 1HILIINA popMi HA yMOBax Ta
B TOPSIKY, BCTaHOBIEHUX goroBopom [1]. Jms Toro, mo6 Oyab-sIKUi JOTOBIP
BB)KABCS YKJIQJICHUM HEOOX1THO OO0 CTOPOHM B HaJICkKHIN (HOPMI TOCSATIINA 3TOIH 3
ycix ictotHuXx yMOB poroBopy (4.l ct1.638 IIK Vkpainum). Taki goroBopu B
[MBUIICTUYHIA Haylll OTPUMaJM Ha3By KOHCEHCYaJIbHUX JOTOBOPIB, OCKLIBKH
MOMEHTOM iX YKJIQJIEHHSI BBAXKAETHCS MOMEHT OJIepKaHHS 0Cc00010, sika HampaBuia
MIPOTIO3HUIIIIO YKIIACTH JIOTOBIp, BIIMOBIJII PO MPUHHATTS 11€1 TPOTIO3UIIII.

Boanouac, 4.2 ¢1.640 LIK Ykpainu nepeadavyeHo, KO BIAMOBIIHO J0 aKTa
[UBIIBHOTO 3aKOHOJABCTBA JISl YKJIaJCHHS JOTOBOPY HEOOXiAHI TaKOX MEepeaaHHs
MaiiHa a00 BYMHEHHS 1HILOI Aii, JOTOBIp € YKJIaJE€HUM 3 MOMEHTY I€peIaHHs
BIIMOBITHOTO MaifHa a00 BYMHEHHsI NeBHOi nii. Taki JOroBopH B HUBUIICTUYHIN
Haylll IMEHYIOThCS PEAIbHUMHU, NI SIKUX HEAOCTAaTHHO JOCSTTH B HaJexH1A dhopmi
3roAM IIOAO ICTOTHUX YMOB noroBopy. IIpodecop Jlyns B.B. 3 nporo nuranss
MPaBWJIbHO 3a3HAYMB, 1[0 MOMEHTOM PEAJIbHOTO JOTOBOPY Ma€ BBAXKATUCS MOMEHT
nepenadi MaiiHa a0o BUMHEHHS 1HIIOI Aii [2, ¢. 185].

Taki aii Ha nymKy npodecopa Maiinanuka P.A. € BUHATKOM 13 3arajbHOTO
npaBwiad.l cr1.640 LK VYkpaiHm npo nOpaBOCTBOPIOKOYE 3HAYEHHS OTPUMAHHS
akrenty [3, c. 186]. Sk cBiqYUTH aHaNI3 IUBUIBHOTO 3aKOHOJABCTBA, MEPEBaKHA
YacTMHA JIOTOBOPIB € KOHCEHCyaJbHUMHU. Jl0 peanbHUX, 30Kpema, HajexXarb
JIOTOBOPH MO3UKH, 30€piraHHs, CTpaxyBaHHS a TaKOX JIOTOBIp 0aHKIBCHKOTO BKJIay.
3 BunieHaBeAeHoi Hopmu 4.1 cT. 1058 [IK Ykpainu BOavaeTbcs, 1m0 000B’ 13Ky OaHKY
nepea BKJIQJHUKOM BHUHHUKAIOThH JIUIIE 3 MOMEHTY (DaKTUYHOTO mepefaHHs OaHKy
BIJIMOBIAHOI TPOMIOBOT cymH, mo 3rigHo 10 4.2 cr. 640 LK VYkpainum wmae
3acBIIYYyBaTH MOMEHTH YKJIaJEHHS JOroBOpy OaHKIBCRKOTO BKJIady. I[HIIMMH
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CJIOBAMH, MOKHA CTBEPKYBATH, 110 0€3 BUMHEHHS TAKOi 11 FOPUUYHO JIOTOBOPY HE
icHye. B ropumuuHiii iTepaTypi HE 3amepedyyeThCcs HAsSBHICTH B JIOTOBOPI
0aHKIBCHKOTO BKJIaJly O3HAK peanbHOCTI [4, c. 247]. ToMmy IiIKOM OOTrpyHTOBAHO
npodecop [.A. be3kmyOuii 6e33acCTepe’KHO CTBEPIKYE, IO JOTOBIP OaHKIBCHKOTO
BKJIaJly € PEAJbHUM 1 BBAXKA€TbCA YKJIAJCHUM 3 MOMEHTY MPUNHATTS OaHKOM Bij
BKJIAJIHUKA 200 TPEThOi 0COOM Ha KOPUCTh BKJIAJHUKA TPOIIOBOI cyMH (BKiIany) [5, c.
230]. Taka mo3uiis B IUBUIICTUYHIA Haylll He MigAaeTbcs cyMHiBY. IIpoTe, ne He
O3HAYae, MO B 3aCTOCYBaHHI HOPM TIPO YKJIAJCHHS JOTOBOPIB OAHKIBCHKUX BKJIAJIB
He ICHYIOTh npobOnemu. Hacammepenq BOHM MOXYTh BHHHUKATH 3 OCOOJIMBOCTEM
nonoxenb cr. 1059 11K VYkpainu, 3riqHo 3 4.1 skoi mucbMmoBa ¢opma JI0rOBOpY
0aHKIBCHKOTO BKJIaJly BBAXKAETHCS JOTPUMAHOO, SIKIIO BHECCHHS TPOIINOBOI CYMH
MIITBEPPKEHO JOTOBOPOM OaHKIBCHKOTO BKJIAJy 3 BHIAUCHO OIAJHOI KHUXKH a00
ceptudikata 4YM IHIIOTO JOKYMEHTa, IO BIJNOBIa€ BHUMOTaM, BCTAHOBJICHHUM
3aKOHOM, 1HIIUMU HOPMATHMBHO-IIPABOBUMU aKTaMU y cepi OaHKIBCHKOI AISIIBHOCTI
(OaHKIBCHKMMU MpaBUJIaMU ), 3BUYASIMU J1JI0BOTO 00OPOTY.

BignoBigHo A0 4.2 HaBENEHOI CTaTTi, y pa3l HEIOACPKaHHS MUCHMOBOI
dbopmu 1oroBopy OAHKIBCHKOTO BKJIATy, e JOTOBIp € HIKYEMHUM. TaKuM YHUHOM,
KpIM JIOTOBOPY HEOOXIJIHI TaKOXK a00 OIajJiHa KHUXKA, a00 cepTudikaT, adbo 1HIIHIA
JOKYMEHT 100 BBaXKaTu JOTPUMaHOIO (OpMY JAOTrOBOpPY OaHKIBCHKOTO BKJIamy. Mix
THM, yC1 IepepaxoBaHi JOJATKOBI JI0 IOTOBOPY JOKYMEHTH 3a CBOIM MPU3HAYCHHSIM
MOKJIMKAHI MATBEP/KYBaTU (HaKT mepelaHHd OaHKYy BKJIQJHUKOM TPOIIOBOI CyMH,
aka 3a cT. 640 [IK VYkpainu ¢ikcye MoMeHT ykiaaeHHs noroBopy. ToOTo, Take
nepenaHHs TPOmoBoi cyMu (aKTUYHO € ICTOTHOIO YMOBOIO JICTIO3UTHOTO JIOTOBODY,
HEJIOTPUMAHHS SIKO1 Ma€ CIPUYUHSITH TEBHI IOpUJIMYHI Hachigku, sxi B [IK He
BU3HAUCHI.

Ak 3aznavaerscss B cT. 1059 IIK VYkpainu, goroip OaHKIBCHKOTO BKJIamy
VKIIAJAEThCS Y MHUCHMOBIN (hopMi, siKa BBAKAETHCS TOTPUMAHOIO, SKIIO BHECCHHSI
IPOIIOBOI CyMH TIATBEPIPKEHO JOTOBOPOM OaHKIBCHKOTO BKJIAAy 3 BHIAYCIO
OIIaIHOT KHIDKKU a0o0 cepThdikara 4yM 1HIIOrNO JOKYMEHTAa. TakuM 4YHMHOM, 3a CT.
1059 K VYkpaiaum HeqoCTaTHRO CTOPOHAM IANUCATH BUKIAJICHUH y MHUCHBMOBIM
¢dbopmi J10OrOBip Ta 3a3HAYEHHMMH B HBOMY YMOBaMH, ajke OaHK Ma€ BHUAATH
BKJIQJIHUKY OIaJHY KHIKKY a00 cepTU(IKAT UM 1HIINN JOKYMEHT, IMATBEPHKYOUHI
BHECEHHS TpOIIOBOi CyMH. Take BHU3HAYEHHS MHCBbMOBOI (OpPMHU JIOTOBOPY
0aHKIBCHKOTO BKJIaay HE € KOpeKTHUM. O4YeBUIHO 3aKOHOJABEIlb MaB Ha METI
BU3HAYUTH MOMEHT YKJIaJIEHOCTI TAaKOro JIOTOBOPY, a HE Ooro muchbMoBy (popmy.

Sk BiOMO, HA MPAKTHI] HETIOOJWHOKUMH € BUTIATKA O(POPMIICHHS JTIOTOBOPY
0aHKIBCHKOTO BKJIQAy MHUCHMOBO, ajie 0€3 BHUa4l OIIaJHOT KHIKKH, cepTH(ikaTa uu
IHIIOTO JOKyMEHTa. Y Takiil curTyalii Mo)k€ BHUHUKHYTH TMpaBOBa KOJi3ifA, SKa
MOJIATA€ B TOMY, 1110 3a3BHYail B TEKCTI MHUCbMOBOTO JIOTOBOPY 3a3HAYAETHCSI TPOIIOBA
CyMa, sika Ma€ OyTH MPEIMETOM JOTOBOPY, ajie He (PIKCYETHCSI MOMEHT (PaKTUYHOTO ii
BHECEHHS J0 Kacu OaHKy uM Kacu Horo ¢umi. He3Bakarounm Ha MOXIHBE
3aCTEpPEXEHHS B JIOTOBOpI IMPO T€, IO JOTOBIp MOYMHAE JISITH 3 JAaTH BHECCHHS
KOIITIB Ha BKJIAJHUM PaxyHOK MIK CTOpPOHAMHM MOK€ BHHUKHYTH CIIp I10JI0
(aKTMYHOTO BHECEHHsSI TPOIIOBUX CyM J0 Kacu Oanky. binbiie Ttoro, y pasi
BIJICYTHOCTI OLIAJHOI KHMXKH, CEPTH(IKATa YU THIIOTO TOKYMEHTa, Iepe10ayeHoro
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O0aHKIBCBKUMM TpaBUJIaMHU, BBAXAETbCS HENOACPKaHHAM IMHUCBMOBOI  (OpMH
JIOTOBOpPY, IO BIAMOBIAHO a0 4. 2 cT. 1059 1IK crnpuyuHse HIKYEMHICTh TaKOTO
JOTOBOPY.

Ha mam mnormsin, BU3HAHHS TakKOTO JOTOBOPY HIKYEMHUM € HOPHUIAYHOIO
MMOMUJIKOIO, ajpKe BIAmoBigHO 10 4. 2 cT. 640 1K VYkpainu, mepemaua maitHa ( B
JAHOMY BUIIQJIKy TPOIIOBOI CYMH) 3acCBiIUy€ MOMEHT YKIJIJIEHOCTI IIOTOBOpPY, a
BIITAaK BIICYTHICTh (paKTy Takoi Tiepemadl Ma€ CIyryBaTH IIiJICTAaBOI0 HOTO
HEYKJIAJCHOCTI, a HE TIJACTAaBOI0 HOro HEAIMCHOCTI (HIKYEMHOCTI) y 3B’S3Ky 3
HEJOTPUMAHHAM YMOBHU mpo ¢opmy noroBopy. OTke BHHHMKAE CUTyalis, B fKii 3a
3aKOHOM MPOMOHYETHCS BU3HABATU HIKUEMHHUM (HEIIMCHUM) Te, IO IOPUIAUYHO HE
icHye. Taka cuTyallis crajga MOXKIHMBOIO Y 3B’ 3Ky 3 BijcyTHIcTIO B LIK kputepii mis
BU3HAUYEHHSI TMPABOBUX HACIIAKIB HEYKJIAJAEHOCTI AoroBopy. Jlemo nmami minuiu
po3poonuku 'K Ykpainu, sxi B 4. 8 cT. 181 3anucanu, 1o y pasi, K10 CTOPOHH HE
JOCSITIIM 3TOJM 3 YCIX ICTOTHMX YMOB TOCIOAApCHhKOTO JIOTOBOPY, TaKWil JOTOBIP
BBA)XAEThCA HEYKJIAAEeHUM (TakuM, IO HE BiAOYBCs), a SKIIO OJHA 13 CTOpPIH
3niiicHuna (akTuyHi A1 00 HOTO BUKOHAHHS, IMPABOBI HACHIJIKH TaKuX Iid
Bu3HavaroThesa HopMamu 1K Ykpainu [6]. Onnak 3akoHom Ykpainu Ne 738-1X Bix
19.06.2020 crarTio OysNOo BHKJIQACHO y HAcTymHiM pemakiii : «[ocmomapchkuii
JIOTOBIP YKJIAIA€ThCA B MOPSAKY, BCTAHOBICHOMY [[MBiTbHUM KOZleKCcOM YKpainw, 3
ypaxyBaHHSM oOcoOnmBocTel, nepeadoadeHux mum Kogekcom» [7]. OTxke, SIK Bke
3a3HAYaNOCs, MPaBOBI HACHIAKK HeykimanaeHocTi goroBopy B LK VYkpainu He
Br3HaueH1. BinnosigHo Bummii rocnogapceekuii cyn Ykpainu B cBoiil [loctanoBi Bin
15 Gepesns 2006 p. BiA3HAYMB, IO NMPU HEJOCATHEHHI CTOPOHAMHU 3TOJU 3 YCIX
ICTOTHUX YMOB JOTOBOPY HE ICHY€ camoi yroau sK IOpUAUYHOrO (akTy, a Iie
BUKJIIOYA€ MOXJIMBICTH 3aCTOCYBaHHS [0 HEl MpaBWi MpO HeAicHICTh yroxa [8].
Cxoxa mpaBoBa no3utiis 0yia BukianeHa y [locranosi Benukoi [1anatu BC y cripabi
No 145/2047/16-11 «IIpaBouuH, sIKUii HE BUYMHEHO (JIOTOBIP, SKUH HE YKJIAJEHO), HE
MOxe OyTH BU3HAHUU HeMIMcHUM. Hacmiaky HeaiCHOCTI MPaBOYMHY TaKOXK HE
3aCTOCOBYIOTHCS /10 IPABOYMHY, SIKUIl HE BUMHEHO» [9].

B ropunnuHiii mitepaTypi He HaATO Oarato yBard HaJaBajaoOCh JOCIIHKEHHIO
nanoi mpobnemu. [Ipote ocobauBoi yBaru 3aciyroBye mosuitis H.I. Maiinanuk, Ha
nyMKy skoi B ¢T. 638 11K Ykpainu ta cr. 181 'K Ykpaiau 6axxaHo Oyn0 BUSHAUUTH
KOJIO ICTOTHHUX yYMOB, 32 BiJICYTHOCTI SIKHX JIOTOBIP MOK€ BBYKATUCS HEYKIIAJCHUM 13
3aCTOCYBaHHSM TPABOBUX HACHIJIKIB, Tepen0adyeHNX HOPMAaMH, IO PETYIIOIOThH
3000B’s13aHHS 3 Oe3mijacTaBHOTO 30aradeHHs [3, c¢. 191-194]. Ha nam morunsm, taka
Mo3uIlisl Mae OyTH MOIIMPEHA TAaKOXK Ha JIOrOBip OaHKIBCHKOTO BKJIady. BBaxkaemo,
0 y pa3l BIACYTHOCTI TPOIIOBHX KOIITIB, JOrOBIp OaHKIBCHKOI'O BKJIQay Mae
BBa)XKaTHUCS HEYKJIAJeHUM, a He HikueMHuM. [Ipote BianmoBigHo B ¢T. 16 LIK Ykpainu
JOIIILHO OyJIo O TakoX IepeadayuTH HaJeXKHUW Crnocid 3axucTy Ha BHMAJO0K
HEYKJIaJIEHOCTI IOTOBOPY (MPaBOYMHY ).
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Jloezepm Anamonii Cmenanosuu

npogecop, 00KmMop 10pUOUYHUX HAVK, UIIeH-
kopecnondenm HAIIpH Ykpainu, npogecop xageopu
MINCHAPOOHO20 NpUBAMHO20 npasa Incmumymy
MidICHApOOHUX 8i0HOCUH Kuiscbkoeo HAYioHAIbHO2O
yHigepcumem) imeni Tapaca Lllesuenxa

OHOBJIEHHA NMPABOBOIo PErynioBAHHA MDKHAPOOHMUX
KOHTPAKTIB Y NPOLIECI PEKOOAU®IKALIIT LUMBUJTILHOIO
3AKOHOOABCTBA YKPAIHM

1. Beryn. binbmia yactuna 3anponoHoBaHux 3MiH y KoHiemniiii oHOBIEHHS
[uBinpHOTO KOAEKCY YKpainu (Konyenyis) ctocyeTbest foroBopy [1]. Amke 10roBip
€ HAMBAXUIMBIIIMM 1 HAWMOIIMPEHINIMM MPaBOYMHOM. Takuil MiAXiJl CHOHYKae
MOJAyMAaTH HaJl IEBHUMU CTPYKTYPHUMHU Ta 3MICTOBHUMHU 3MIHAMHU 1 JOMOBHEHHSIMHU
KOJIEKCY, Cepell SIKUX: MEPEHECEHHs 3arajibHUX IMOJOXKEeHb MPO JAOTOBOPU O TJIABU
npo npaBounHu (r1.16 Kuuru mepiioi), po3KpUTTS HEAIMCHOCTI MPAaBOUYMHIB Yepes
MOJIOKEHHSI TPO HEAIMCHICTh JO0roBopy (200 HaBiThb PO3KPUTTA BCIX 3arajbHUX
IHCTUTYTIB 3000B’Si3aHb — BUKOHAHHS, HEBUKOHAHHS TOIIO 4Yepe3 KOHCTPYKIIIO
JIOTOBOPY), BHECEHHsI 0aratbOX HOBEJ Y BIAMOBIAHOCTI J0 MOJIOKEHh €BPOIMEHCHKUX
Ta YHIBEPCAIbHHUX yHI(IKAIIWHUX TOKYMEHTIB, 110 CTOCYIOThCS IOTOBIPHOTO IpaBa

2. Yepes Te, 10 MOTOBIpHI MPABOBITHOCHHHN 3 MIKHAPOAHOK O3HAKOIO (SIK 1
OyIb-sKi 1HIIN MIKHAPOJHI MPUBATHONPABOBI BIHOCHMHHW) YacTO MiJANAIAI0Th i
PEryJIIOBaHHS HaIlOHAJIBHUM MPaBOMOPSAIKOM YKpaiHM, BU3HAYEHUM Ha II1JICTaBi
KOJI31MHOro TmpaBa, TO MEpPIIUMH MUIAX MOKPAIIeHHS MPaBOBOrO PEryIIOBAHHS
MDKHApOJIHUX KOHTPAKTIB 3a y4acTl YKpPaiHCHKUX KOHTPAreHTIB Oyje BiI0yBaTHUCS
BXKE Y CUJTy €BPONEHCHKO-rapMOHI30BaHOTO BITYM3HSHOIO JOTOBIPHOrO mpaBa. Take
30JIM>KEHHS TIaHYEThCA 3/11IMCHIOBATH HAa OCHOB1 YUCJICHHUX JUPEKTHUB 1 PETJIaMEHTIB
€C, IHmMMX akKTiB, 30KpeMa TaKUX eNMoXaJbHUX MIDKHAPOJHUX JOKYMEHTIB, SK:
[Mpunuunu mikHaponuux komepuiHux KoHTpakTiB UNIDROIT (pea. 2016 p.);
IIpyHIMOM  €BPONEUCHKOIO0 KOHTPAKTHOTO mpasa; IIpuHuumnm, Bu3HAYeHHA Ta
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MOJIeJIbHI MpaBuiia €BPONENCHKOTO NMpUBATHOTO Mnpasa, [Ipoext 3aranbHOi cucTeMu
koopauHat 2009 p. (DCFR); Kounseniiis OOH npo goroBopu MixkHapoIHOI KyITiBJIi-
npoaaxy ToBapiB 1980 p. Mu € cBiikamu Tporiecy, KOJU HOPMATUBHI JOKYMEHTH,
AKX CTBOPEHO IJIsi PETYIIOBAaHHS IMEPEBaXHO MIXKHAPOJHOTO OOITY, JISATaroTh B
OCHOBY BHYTPIIIHbO-AEPKABHOTO MpaBa. Y pe3yJbTaTi (GOpMy€eTbCsS TrapMOHI30BaHUN
CBITOBHI1 MPUBATHONIPABOBUI MPOCTIP.

3. [pyruii nuigx MOKpallleHHs MPaBOBOTO PETYIIOBAHHS MIKHAPOJHUX
KOHTPAKTIB 3a Yy4yacTli YKpaiHCbKMX KOHTPAareHTIB TOJSTa€e B OCY4YacCHEHHI
KOJI31HHOTO PEryJIIOBaHHS JTOTOBIPHUX MPABOBIIHOCHH 3 1HO3EMHUM €JIEMEHTOM. Y
Konyenyii nepeadavaroTbCcsi OCHOBHI HAMPSMHU 1IOTO MPOIIECY.

4. JlxepenaMu OCYYaCHEHHSI <«JIOTOBIPHOI0» KOJI3IMHOTO MpaBa CIyryHOTh
BianoBigH1 pernmamentd €C, goxkymeHTH ['aa3bkoi KoHQepeHIii 3 MIKHApOIHOTO
npuBatHoro mnpaBa ([ aazvka KoH@epeHnyis). MOJEPHI HaIlOHANBHI Kojaudikarii
MIDKHApOJIHOTO IpaBa.

5. Permamentn €C. Ha nepmmii norisg 37a€Tbesi, Mo (GOpMyBaHHS
MaTtepiaibHOro npuBaTHOTO mpaBa €C, poOUTh 3aBUMHU 3yCHJUIS 1070 yHI(iKarii
komi3iHoro mpasa kpain €C. Ilpote came y miit cdepi Ha mouatky XXI CTOMITTS
BiOynucs: macimtabui pedopmu. Crneundika cydyacHoi yHigikaiii Mi>XHAPOIHOTO
npuBaTHOrO npasa B €C nossrae y ToMmy, 1110 BOHA Moyaja BiAOyBaTUCsS HE HA OCHOBI
MDKHApOJAHHUX KOHBEHILIM, sk OyJio paHillle, a Ha OCHOBI pErJIaMeHTIB. [HIIMMH
CJIOBaMH, CTaBCs Mepexi] BiJl IHTEpHAlllOHAMI3aIi1 MI>)KHAPOAHOTO MPUBATHOTO MpPaBa
no ioro eBpomneizamii [2]. [lpuiinari panime bproccenbcbka KOHBEHINIS TPO
IOPUCIUKIIIO, BU3HAHHS Ta NMPUMYCOBE BHUKOHAHHS CYJOBUX PIIICHb 3 LUBUIBHUX 1
KoOMepuiiHUX cripaB 1968 p. Ta PumMchka KOHBEHIIISl PO MPABO, IO 3aCTOCOBYETHCS
0 JOTOBipHMX 3000B’si3aHb 1980 p., 3aMmiHEHI BIJAMNOBIAHUMHU pErJIaMEHTAMMU:
Pernament bproccens 1 (2000 p.) tTa Pernmament Pum 1 (2008 p. — “Pernament €C npo
MpaBo, IO 3aCTOCOBYEThCA JO JOTOBIpHUX 3000B’si3aHb”’) [3]. Bumesragani
Pernmamentu, pasom 3 HacTymHuMu perinameHTd €C y UapuHi MiXKHApPOIHOTO
npuBaTHOro mpasa, Takumu sk Pum II, Pum III, Pum IV, Bproccens Il bis Tormo,
(aKTHYHO CTBOPWIIM €BPOMEHCHKY KOAU(IKAII0 MI>XKHAPOIHOTO MPUBATHOTO TPaBa,
aK Horo po3ymitorh Ha 3axoxai. CtpiMka yHidikarlis KOJi31iHOTO mpaBa 1 HOPM
MDKHApOJIHOTO IHMBUIBHOTO Tmporiecy B €C OCTaHHIMU POKaMU MOSICHIOETHCS
HEOOXITHICTIO CTBOPEHHS BHYTPIIIHKOr0 puHKy €C (paHilie WIuiocs Mpo CIiIbHHMA
PUHOK), a TAKOK CKJIQJHICTIO YHI()OPMYBaHHS MaTepiaibHOTO MPaBa.

6. Y pamkax [aaszvkoi konghepenyii Ha CBHOTOIHI PO3POOJIEHO HHU3KY
IHCTPYMEHTIB MO0 YyHI(IKamii <«JIOTOBIpHUX» KOJIZIMHUX HOPM, 30Kpema,
KonBeH1iiss nmpo mpaBo, IO 3aCTOCOBYETBHCS JO areHTChKUX BigHOCHUH 1978 poky;
KonBeHi11ist po mpaBo, 10 3aCTOCOBYETHCS 10 MIXHAPOJAHOI KYMiBI npoaaxy 1986
POKY TOLIO.

7. BapTo Takox BiAMITUTH, 1m0 Y XXI cT. HallcydacHImI Miaxoau KoJi31MHOTo
peryiitoBaHHs (y TOMYy 4ucii y cdepi JOTOBIPHUX BITHOCHH) BTIJICHO y YHCIEHHHUX
HOBHUX Koauikaiisgx MiKHapogHoro npusatHoro mnpasa (MIIpIl), sk y pamkax
IMBUTBHUX KojeKkciB (ApreHTtuHa, JlutBa, MonnoBa, Hinepnanau, PymyHis Tomo),
Tak 1 B okpemux 3akoHax 1 komekcax 3 MIIpIl Ecronii (2002), bensrii (2004),
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Boarapii (2005), Anonii (2007), Typeuunnu (2007), Ionsmm (2011), Yexii (2012),
Momnako (2017), Yropunu (2017) Toro.

8. [IlpuHuumoBi iAei BHUIE3TaJlaHUX akKTIB TOJATalOTh Y  3MII[HEHHI
MPUBATHONIPABOBHUX Hadall KOJI31MHOTO MpaBa, pO3LIMPEHH] HOTO AMCIIO3UTUBHOCTI,
MIJBUIEHHI PETYJISITUBHUX MOXJIMBOCTEH KOJI3IMHUX HOPM, HAJlaHHS OCTaHHIM
OUIBLIOT THYYKOCTI 3 OJIHOYACHUM 30€pEeKEeHHSAM X BU3HAYEHOCTI, «MaTepiami3aliiin
BUOOPY TpaBa, BUKOPUCTAHHS OJTHOBEKTOPHOTO (unilateral) minmxomy A0 BUPIIICHHS
Koii3iiHoro nutanHs. [lepeniueHi i1ei MOKIAaIEHO y 3MICTOBHY YaCTUHY OHOBJICHHS
KOJI31MHOTO MpaBa, B TOMY 4HUCHi JoroBipHoro. IIpoimocTpyemo ix Ha mpukiagax
OCHOBHMX 1HCTUTYTIB-IpUHLMMIB lex voluntatis (aBTOHOMIS BoJil) Ta closest
connection (HaUTICHIIIUHN 3B’ SI30K).

9. IlpuHIMO «aBTOHOMIi BOJI» JJisg JOTOBOpPIB Mae, 0€3yMOBHO,
dbynnameHTanbHe 3HaueHHs. Y 3akoHi Ykpainu npo MIIpll, sik i y Pernamenti Pum
I, mepenbaveno, mo BuOIp IpaBa y4yaCHUKAaMU IPABOBITHOCHH Ma€ OyTH SBHO
BUpaXEHUM a00 MpPsIMO BUIUIMBATH 3 A1 CTOPIH NPABOYMHY, YMOB MPaBOYMHY YU
00CTaBUH CIIpaBH, SIKI PO3TIISAIAIOTHCA B iX CYKYHmHOCTI (4.2 cT.5). 3 omsiay Ha
Cy4yacH1 TE€HJEHLIi pO3BUTKY MIKHApOAHUX KOMEPIIMHMUX BIIHOCHH 1 Ha (aKT nedai
OLIBIIIOTO BU3HAHHS KOHIICTIIIT lex mercatoria y 1OpUANYHIN TOKTPHUHI 1 IPAKTHUII, Y
MPOEKTI pra'l'HCLKo'l' Koaudikaii MDXHaApOAHOTO MPUBATHOTO IpaBa (30Kpema, y
Kuusi BoceMiit npoekty LUK Ykpainu) nependauanucs nmpaBuiia mpo Te, 10 CTOPOHU
(cTropoHa) HEe OOMEXYIOThCSI BUOOPOM IMpaBa KOHKPETHOI KpaiHU 1 110 1€l BUOIp
MOK€ BKJIFOYATH BHOIp HOPM TPAHCHAIIOHATBHOTO XapaKTePy, HAMPUKIIAJ, TAKUX K
«3arajpHl NPUHIUMIINA TpaBay, «lex mercatoriay ad0 aHAJIOTIYHI TMOJOXKEHHS. Take
dbopmymoBaHHs crivpaiocs Ha nonoxeHHs [IpeamOynu [TpuHIUMNiB MiXkHAPOIHUX
koMepiiiHux koHTpakTiB YHIJIPYA, a takox na cr. 1:101 (3) (a) Ilpunuunis
€BPOMNEHCHKOTO KOHTPAKTHOTO TpaBa. Ha »kamp, 11e Qyke BaKIMBE MPaBUIO HE
YBIMIILIO 10 OCTaTOYHOTO TEKCTY 3akoHy rpo MIIpIl.

10. Ilix yac O4YiKyBaHOTO OHOBJIEHHS KOJII31MHOTO MpaBa B YKpaiHi 1HCTUTYT
lex voluntatis moTpeOye TONAIBIIOTO0 YAOCKOHAJICHHS, SK Y YacTHHI 3arajibHUX
mpaBuj, TaK ¥ y 4YacTHHI CHEIlalbHUX WOro TIPOSIBIB B OKPEMHUX BHUJAX
MPaBOBITHOCHH, 30KpemMa, JoroBipHuX. ChOTOJHI HAa yJAOCKOHAJEHHS 1HCTUTYTY lex
voluntatis y 0aratbox HWOTO acmeKTax, y TOMI YHCJIl B acHeKTl 3acTOCyBaHHS
HEHAIIOHAJILHOTO IIpaBa, CIPSMOBYIOTh HemoAaBHO npuiiHaTi (2015 p.) [aaszwvkoro
KoH@epenyicio TipuBaTHOTO mTpaBa «[IpuHIMNU BUOOpPY MpaBa y MIKHAPOIHUX
KOMEPIIHHUX JTOTOBOPAX».

11. IlpuHIMO HaWTICHINIOTO 3B’s3KYy. BaknuBuii MOMEHT YIOCKOHAJIEHHS
Kareropii closest connection TMOB’si3aHUN 3 TOTPEOOIO y HAJaHHI CyJaM TEBHUX
3aKOHOJABYMX OPIEHTUPIB JJII 3HAXO/DKEHHS Yy IIMPOKOMY KOJII 3B A3KIB
MPaBOBIAHOCHH 3 KUIBKOMa KpaiHaMHU TOTO OJHOTO, HOPMOYTBOPIOIOUYOTO, HAWO1IbII
TICHOTO 3B’sI3Ky. TOOTO HAEThCS MPO PO3KPUTTS 3MICTYy HAMTICHIIIOTO 3B S3KY.
CboroJiHi y €BpOINENUChKii TOKTPUHI 1 Cy/I0BIM MPAKTHULIl MEPEeBaKae TEPUTOPIATIbHUIMA
MiIX11 10 [HOTO MUTAHHS, 3TITHO 3 SKUM HaWOLIBIN TICHHM 3B’S30K BOAYAETHCA y
CTYNEHI 1HTEHCUBHOCTI TEPUTOPIaJbHUX KOHTAKTIB TIPABOBIJHOCHH 3 TIEBHOIO
KpaiHoto. €Bponeiichkka Hayka BCE TOJIOCHINIE CXWISETHCA J0 HEoOXiTHOCTI
BpaxOBYBaTH TMpPU BHU3HAYEHHI HAWTICHINIOTO 3B’SI3KY HE TUIBKM Teorpadivxi
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KoHTakTH (conflict justice), ane ¥ ¢akTopu, N0 3HAXOAATHCS Y TUIOIIMHI
MaTepiajibHOTO MpaBa 1 MaTepiaabHOTO pe3yibTaty (material justice). Takuii miaxi,
Ha TyMKY MOT0 IPUXWIBHUKIB, J03BOJISE€ 3pOOUTH KOMI31IMHUI MAacHB III€ THYUKIIITUM,
a Cyln «o30poiTh» BCIMa TUMH MOXJIMBOCTSIMH TP BH3HAUEHHI IpaBa, SKI Mae
3aKOHOJIaBeIlb MPU  MOJICIIOBAaHHI ~ KOHKPETHOI TpuB’s3ku. Buxomsum 3
BUIICHABEJICHOTO, B OHOBJICHOMY KOJI3IMHOMY 3aKOHOAABCTBI YKpaiHM MOKHA
crpoOyBaTH 3ampoONOHYBAaTH CyJlaM TP BU3HAYEHHI HAWTICHINIOTO 3B’S3KYy (5K
MPUB’S3KK, TPHUHIMITY YW 3aXUCHOTO 3aCTEPEKEHHS) BPaxOBYBaTH TOPSA 3
TEPUTOPIATLHUMH, TAaKOXK MarepiainbHi (akrtopu. Habip ocTanHIX 3ajiexaTuMe Bij
OakaHHs MOUIMPUTH TAaKUHM MiIX1J Ha BCl MIPABOBIAHOCUHU 3 1HO3EMHUM €JIEMEHTOM
a00 iX yacTHHY (CKa)XXiMO, JMIIE Ha JOTOBIpHI 3000B’si3aHHS, SIK Y 3aKOHOJABCTBI
Benecyenu [4]).

12. BucHoBku. BHyTpimiHi KoJi3iiHI HOpMH YKpaiHu y cdepl TOTOBIPHHUX
3000B’s13aHb (hOpPMYBaAJIUCS 3HAYHOKO MIPOIO MijJ BIUIMBOM KoJji3iiiHOTO mpaa €C.
EBpoiHTerpaiiiini mnparHeHHss YKpaiHM CHOHYKalOTh MPOJOBXKUTH JIHIKO Ha
MOaJIbIIy €BpOIIei3allilo YKpaiHChKOI KOJII31MHOI TeOopii Ta 3aKOHOAaBYOT TPAKTUKHU.
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3aika KOpiu Onekcanoposuu

O0KMOp I0OPUOUYHUX HAYK, NpOgecop, 201068HUL
HAyKo8uUll CnispoOimuuK 800Ny npobdiiem npueamuoco
npasa Hayko8o-00cniono2o incmumymy npueamHto2o
npasa i niOnpUEMHUYMBAa iMeHi akaodemika

@.I'. Bypuaxa HAIIpH Ykpainu

AOroBIP NPO 3MIHY HEPIroBoCTI OOEPXAHHA NPABA HA
CNAAOKYBAHHSA AAK ENEMEHT COLIAJIbHOI
CNPABEQJINBOCTI

VY cydacHOMY LMBUIBHOMY TIpaBi KaTeropis «CIpaBeUIUBICTB» BHUCTyIa€ He
JuIIe AK CTIMKMHA  €JIeMEHT TEpPMIHOJOTIYHOTO 3BOPOTY  «CIPABEIJIUBICTS,
I00POCOBICHICTb, PO3YMHICTB», @ 1 B SKOCTI MpOSBY MOPAJbHOI NPUPOAU
BITUM3HSHOTO 3aKOHOJaBcTBa. CHpaBeNIMBICTh, SIK OIIHOYHA KAaTEeTOpis, J03BOJISIE
3’CyBaTH HACKIJIbKU B3a€EMOBIJIHOCHHH, SIKI CKJIAJJAIOTHCS B KOHKPETHOMY BUIAJIKY
MDK oOco0aMM € HEOOXITHUMH, JOIIJIbHUMHU 1 KOPUCHUMU Ta BIJAMOBIIAIOTH
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MOPAJIbHUM I[IHHOCTSIM Ta ijieajlaM CyCHiJIbCTBa. BU3HaueHe 3aKOHO/IaBCTBOM KOJIO
CHAJKOEMIIIB 32 3aKOHOM Ta BCTAHOBJIEHA YEPrOBICTh CHAJAKyBaHHS — 1€ CBOEPIAHUIMA
KOMIIPOMIC MDK NMPUBATHUMHM 1 MyOJIYHMMH IHTEpEeCaMH Ha 3acajax PO3yMHOCTI 1
cipaBeymBocTi. [Ipyn BCTaHOBIEHHI KOJa CHAJKOEMIIB 32 3aKOHOM 3aKOHOJIABEIIh
Ma€ Ha METI BHM3HAUUTU TINOTETUYHY BOJIIO CHAJKOAABIS, 1, BPaXOBYIOUH
BIPOT1IHICTh OJM3BbKUX BIHOCHUH CHAJKOAABIlA caMe 3 HaWOMMKYMMU POIUYAMH,
BIJIMOBITHO Oyaye aOCTpakTHY MOJENb YEpProBOCTI, SIKa 32 KOHKPETHUX OOCTaBHH
MOKE 1 HE CHIBIAJaTH 3 BOJICKO MOMEpsioi ocobu. Skiio uepe3 pi3Hi 0OCTaBHHU
craJKoaaBelb OyB M030aBIECHUN MOXKIJIMBOCTI HAJICKHUM YMHOM CKJIACTH 3arloBiT,
CMAJKOEMIIl 32 3aKOHOM MOXYTh peajli3yBaTd JIMCHY BOJIIO CIAJKOJABI, BIAINTH
Bil (opmanbHOI 4YeproBOCTi, sika TepemdadeHa 3aKOHOAABCTBOM, 1 PO3MOIIIUTH
CHAAIIMHY TaK SK I¢ 3poOMB OHM, Ha iX JYMKY, CHaJKOJaBeIb, i TaK SIK BOHH
BB@)KAIOTh CIIPABEIJTUBUM.

Came miero o6ctaBuHO0 00yMOBieHa NosiBa y LuBUTbHOMY KOAEKCl YKpaiHu
(mam [IK VYkpaiHu) nojoxkeHHs, SKE HaJa€ CHAJAKOEMIIIM 3a 3aKOHOM TMPaBO
KOPUTYBATU KOJIO CMAJAKOEMIIIB 1 MEepepo3NoAIIuTH cnaamuny. Tak y ct. 1259 MK
VYkpainu 3a3HaueHO, 110 YePrOBICTh OJICPKAHHS CHAJAKOEMISIMU 33 3aKOHOM TIpaBa Ha
CHaJKyBaHHS MoOXke OyTH 3MiHEHAa HOTapiaibHO TMOCBIIYEHUM JIOTOBOPOM
3alHTEPECOBAHMX CITAIKOEMIIIB, YKIAJICHUM II1CIIS BIAKPUTTS CITaAIIUHH.

BusznauansHoto pucoro Kuuru «CrnaakoBe MpaBo» € BKIIOUYEHHS B CHCTEMY
CIaJKOBOTO MpaBa 0ToBopy. Te, 110 BBaXKAJIOCS B HAIIIOMY HEIAJTIEKOMY MHUHYJIOMY
MIPUHITMIIOBO HEJIOMYCTHUMHM, CTAJI0 PEANBHICTIO: CHAJKOEMIN 332 3aKOHOM MOXYTb
JIOMOBHTHCS TIPO BKJIFOYCHHS J0 YHCJIA THX, XTO MAaTHME MPAaBO Ha CITaJIKyBaHHS,
KOT'OCh 13 HaCTynHuX uepr [4, c. 10].

3a CBOIM 3MICTOM TNOJIOKEHHS, M0 MicTiAThcs Yy cT. 1259 IIK Vkpaiuu,
BIIOOpaKAIOTh TyX CIPABEJIMBOCTI, SKWM MMOBUHEH TMAHyBaTH y HOPMax 3aKOHY,
OCKUIbKM 3BHUYAiHA TMOPSIHICTH, JIOJASHICTE HE TMOTpedye BHUHATOPOAU YU
3aoxo4yeHHs. CyThb €TMMOJOTII ClloBa «3MiHa» BiAOOpaXka€ T€ MpPaBOBE SIBUIIE, SKE
MaB Ha yBa3l 3aKOHOJIABEIlb. Y CTATTI WIEThCS came MpPO 3MiHY 4YEPrOBOCTI, KOJIH
CYTHICTh IMPABOBOTO SIBUIA 3QJIMIIAETHCS, MPOTE BIIOYBAETHCS PO3LIMPEHHS HOTrO
3micTy. He3Baxkarouu Ha Te, 110 OTOBIp MPO 3MiHY YEProBOCTI OJIepKaHHS MpaBa Ha
criagKyBaHHa (OpPMaIbHO BIAHOCUTHCA JO Kateropii imernux (MOIMEHOBAaHMX), Y
M1J[3aKOHHUX HOPMATUBHUX aKTaX, Kl O CIPUsUTM BUMHEHHIO TaKOi HOTAapiaJIbHOI Aii,
30kpema, y IlpaBuiiax BUMHEHHS HOTaplajJbHMX I HOTapiycamu YKpaiHu, Horo
OOMMHYJIM YBaroro.

OCKIIBKM B 3aKOHOJABCTBI BH3HAYEHO, IO CHAJKOEMISIMH 32 3aKOHOM
BHUCTYTAIOTh BUKIIIOYHO (Di3U9HI 0COOU, TO IIJIKOM MPUPOIHO, IO CTOPOHAMH TAKOTO
JIOTOBOPY MOXYTh OyTu jumie ¢i3udHi ocoOu, BU3HAUEHI Xxoda O y OAHIN 3 depr
CHAJKOEMITIB 3a 3aKOHOM (CT. cT. 1261-1265 11K Ykpainu), a TakoX CHaJKoeMIT, SKi
HaOyJIM MPaBo Ha CHAAIIMHY Y MOpsAKy npeactapieHHs ( ¢T.1266 LIK). 3rigHo 3 u. 2
ct. 177 CK VYkpainu O6aThbku MajoJIiTHbOI JUTUHM HE MArOTh MPaBO 0€3 T03BOJY
OpraHy OIMIKM Ta MIKIYBaHHS YKJIaJaTU JOTOBOPH, SIKI MiJJISTal0Th HOTapiaJbHOMY
MOCBITUCHHIO Ta (a00) AepkaBHINM peecTpallli Ta BIJIMOBUTHUCS BijJ MailHOBUX TpaB
JTUTUHU. SIKIO0 BHACHIOK YKJIQJICHHS JIOTOBOPY YacTKa MiOMIYHOTO y CHAAIIMHI
3MEHIIYEThCSA, TO OaThbKH, MIKIYBAJbHUKH, 3aKOHHI MPEICTABHUKK MAJOJITHIX 1
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HEeJ1€31aTHUX OCI0 HEe MOBHMHHI YKJIAIaTh TaKUM JOTOBIp YM JaBaTH 3TOJy Ha MOro
YKJIQJICHHsI, OCKIJIbKH 11€ HE MOXE HE CYNEepEeUnTH MAaHHOBUM 1HTEpecaM IiJ0NIYHOTO
[2, c. 457]. IcToTHOIO YMOBOIO JJOTOBOPY PO 3MiHY Y€pProBOCTI OJE€p)KaHHS MpaBa Ha
CHaJKyBaHHS € JOMOBIICHICTh MPO TpeaMeT JoroBopy. CTOPOHU TOTOBOPY MOBUHHI
MOTOAUTH 0CO0Y CHAJAKONABIsL, Yac 1 MiCL€ BIAKPUTTS CHAALIUHHU, BIICYTHICTb
3aMoBITY YM HAsSBHICTh MailiHa, HE OXOIUICHOTO 3arOBITOM, Ta BU3HAYUTH 3MICT
noMoBieHocTi. OCHOBHa BHMOTra J0 3MICTY JOTOBOpPY MNpO 3MIHY YEproBOCTI
oJiep KaHHS TIpaBa Ha CMAJKyBaHHS — BiH HE MOBUHEH MOPYIIYBATH MPAB CIIaKOEMIIS,
AKUl He Oepe y HbOMY yuacTi, 30KpeMa, 1 mpaBa oci0, siKI MalOTh IpaBO Ha
000B’SI3KOBY YAaCTKYy CHAJIIMHUA, TOOTO, HE 3MEHIIIUTH YaCTKY Yy CIAJIIUHI 0CO0H, siKa
HE € CTOPOHOIO 3a IOTOBOPOM, a TAKOK HE 3MEHIIIUTH PO3MIpP YACTKU CHAIIINHH, SKa
HAJICKUTh O0OB’SI3KOBOMY CHaIKOeMIl0. He3Bakaroun Ha Oe3MOoCepeqHIO0 Ha3BY
JIOTOBOPY MPO 3MiHY UYE€pProBOCTI OJICpKAHHS MpaBa Ha CHAJIKyBaHHSA, MU HE 0a4YUMO
nepemKko, 1mod y J0roBopi OyiaM BperyjibOBaHl 1HIINI THUTAHHS, OB sA3aHI 13
CHaJKyBaHHSM, 30KpeMa 3MIHM YacTOK YHM TIEPEXiJl MEeBHOTO MaiHa KOHKPETHOMY
CHaIKOEMITIO

3a 3araJpbHUM TPABUIOM MEXKEI0, SKa JIO3BOJIAE CIAJKOEMIISIM YKIACTH
JOTOBIP PO 3MiHY YEPrOBOCTI, € OTPMMAHHS CHAIKOEMIIIMU CBIJIOIITBA PO IIPaBO
Ha cragmuHy. [{oroBip mpo 3MiHYy YeproBOCTI MOBHMHEH OYTH YKIJIAJEHUM ITicCIs
BIAKpUTTS ciaamueaM. I 1ie mpupoaHo. Craakoemill 3a 3aKOHOM TOBHHHI 3’SICyBaTH
YU ICHY€ 3aIlOBIT, BUSIBUTH BCIX CITQJIKOEMIIIB OJHIET yepru (HampuKiIam, AITEH BiJ
MOMEePETHHOTO NUTI00Y) Ta 3’4CYBaTH PO3MIp iX YaCTOK Yy CHAIIUHI. 3BUYAIHO, 110
MiCcJisi OTPUMAHHS CBIJONTBA MPO CHAAINIMHY CHAJAKOEMINl HaOyBarOTh IPaBO
BJIJACHOCTI Ha MAaiHO 1 BIJIMOBHUTHUCS BIJl HbOI'O Ha KOPHUCTh IHIIOI OCOOM MOXYTb
JUIIe y 3BUYaiiHOMY MOPSAKY (YKJIACTH JOTOBOPH JapyBaHHs, MIHHM TOLIO). Y Moxke
OyTH yKJIaJACHHWI JOTOBIp MPO 3MiHY YEPTOBOCTI MICHSA 3aKIHYCHHS IIECTUMICIIHOTO
CTPOKY Ha NpUUHATTA craAmuHu? OCKUIbKM MPSIMOi BIAMOBIJI HA 1€ MUTAHHS CT.
1259 IIK He MICTUTh, MU BBaXXKAaEMO MOXJIMBUM 3aCTOCYBaTH 3a aHaJOTIEI0
noJyioxkeHHs1 ¢T. 1272 «Hacniaku npomyieHHs: CTPOKY ISl IPUHHATTS CIIaIIuHN.
Sxmo micns 3aKiHYEHHS MIECTUMICSAYHOTO CTPOKY IS TPUUHATTS CHaJlIUHU
CHAJKOEMII 332 3aKOHOM Yy MEXaX PO3YMHOT0 CTPOKY BHUSBIISITH Oa’KaHHS 3MIHUTU
YEeproBiCTh CMAJKyBaHHS, OCKUIBKM TaKHil JOTOBIp HE MOXE MOpPYUIyBaTH MpaBa
CHAJKOEMIIB, SKI TaKOro OakaHHS HE BUSIBUIM, TO 1 MEPEIIKOJ ISl YKJIaJaHHS
TaKoTo JOTOBOPY HE MOBUHHO icHyBatH [ 3, c. 40 ].

[Ticnst opopMieHHS MpaBa Ha CMAALIMHY CIAKOBI BIJIHOCUHU MPUITUHSIOTHCS.
[Ipote 3akoHOmaBeNhb HE TOBUHEH CTBOPIOBATH TMEPEIIKOAN CIAIKOEMIISIM, SKi
0axaroTh JOCATTH CIPABEJIMBOCTI Y PO3MOAUI CHAAIIMHU. 3 IUX MIPKyBaHb HaM
BUJAE€THCS OUTBII CIYIIHUM 3aCTOCOBYBATH /IO BIAIOBIHUX MPABOBIIHOCHH CT. 1272
HK VYkpainu, 1o peryiioe HacaiIK| NPOMyIIeHHs] CTPOKY JUIsl MPUNAHATTS CHaALIUHH.
To6T0, fAKIIO mMicHs CIUIMBY HIECTUMICAYHOTO CTPOKY JUIS MPUHHSATTS CHaIIIMHUA
CHAJKOEMII 32 3aKOHOM B MEXaX pPO3YMHO20 CTPOKY BUSBIATH Oa’KaHHS 3MIHUTH
YeproBICTh CIMAJKyBaHHS, TO 1 MEPElIKOJ M YKIAJACHHS Takoro JOTOBOpPY He
MOBUHHO icCHyBaTH [1, c. 156].

3a mpaBOBOIO MIPUPOIOIO IOTOBIP MPO 3MIHY YEPTrOBOCTI OJEP>KaHHS MpaBa Ha
CHaJKyBaHHS € HE juile Oe30TuIaTHUM, a 1 @idyyiapHum, OCKIJIBKH € IIiJICTaBOIO
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BUHUKHEHHS TPABOBIIHOCHMH MiX ocob0amu, ski mnepeOyBarOTb MIX CO00K Yy
BIJIHOCMHAX POJMHHOCTI 1 BIEBHEHI Y HAsABHOCTI 3arajbHOJIOJICHKUX SIKOCTEH Yy
KOkHOro. Ha n0oroBip mpo 3MiHY 4eproBOCTI HMOIIMPIOETHCS 3arajibHUil MpaBOBUMN
PEXUM 1HCTUTYTY AOroBOpy. JlOrosip mpo 3MiHy 4e€proBOCTI MOXe OyTH BH3HAHO B
CYJIOBOMY MOPSAKY HEIINCHUM, SKILIO MPU HOro yKJIaJeHHI MaJlo MiCIle MOPYIICHHS
3arajJbHUX YMOB JIHCHOCTI JIOTOBOPY.
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Minoecvxka Haoia Bacuniena

00KMOPKA 10PUOUYHUX HAYK, OOYEHMKA, 3A8i0)8AYKA
81001y 00CNiOJNCEeHHs NPObaeM NPABOMEOPHUOCIi ma
aodanmayii 3axkonooascmea Ykpainu 0o npasa €C
Hayxoeso-0ocnionuii incmumym npasomeopuocmi ma
Haykoso-npasosux ekcnepmus Hayionanvnoi akademii
npasosux Hayk Ykpainu

CTPOKMU 3AIMCHEHHSA NPAB TA BUKOHAHHSA OBOB'AA3KIB
CTPAXYBAJIbHUKOM Y QOFOBOPAX CTPAXYBAHHA

[IpaBoBe perysroBaHHS TOTO YM IHIIOTO LMBUIBHO-TIPABOBOTO JOTOBODPY, B
TOMY YHCII 1 JIOTOBOPIB CTpaxyBaHHS, Mependavae Moro 3akKOHOJaBu€ BU3HAYEHHS,
BHOKpPEMJICHHS TpeJMeTa, 3aKpiluieHHs (opMu, MpaB Ta OOOB’S3KIB CTOPIH, iX
B/IMOBIJAILHOCTI 32 HEBUKOHAHHS YMOB JIOTOBOPY TOIIIO.

[IpaktuuHo koxkHa Hopma LluBinbHOro kKomekcy VYkpainu (mam — LK
VYkpainn), 1o Bu3Haua€e 000B’A3KU CyO’€KTIB LIUBIIILHUX MPABOBIAHOCHH, OJHOYACHO
BCTAHOBJIIOE 4Yac (CTPOK, TEPMiH) BUKOHAHHS ITUX 000B’si3KiB. CTPOKU BUKOHAHHS
IIUBIILHUX OOOB’SI3KIB TICHO ITOB’SI3aHI 31 CTPOKaMM 3IIMCHEHHS ITMBUIBHUX IIPaB.
Ockulbku TIpaBy Cy0’€KTa 3aBXKIW BIAMOBIA€ MEBHUN OOOB’S30K, TOMY CTPOK
3MIMCHEHHS TpaBa OHIEI0 OCOOOI0 € OJHOYACHO CTPOKOM BHKOHAHHS OOOB’SI3KY
1HI1010 0c00010 [1, C. 44].

[IpaBoBa mpupoja CTPOKIB 3MIMCHEHHS IMBIIBHUX TpaB TOB’s3aHa 3
HaJIS)KHUM yYaCHUKAM [HUBUIHHUX MPABOBIIHOCHUH Cy0’€KTUBHUM TpaBoM. YactuHa 1
cr. 12 11K Ykpainu Bka3zye Ha MOKJIMBICTh BUIBHOTO Ta Ha BIACHUM pO3CYH 3I1MCHEHHS
IUBUIbHOTO TmpaBa. Lle o3Hayae, MO0 BCl NUTAHHS, TOB’SI3aHI 3 BUKOPUCTAHHSIM
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Cy0’€KTMBHUX TIpaB, BKIIIOUAIOYM O0OCAT 1 CIocoOM iX peaisallli, BHUPIIIYIOTHCS
NpaBOMOYHUMH Oco0amMM Ha ix BiacHUM po3cyd. Ak 3a3naugae O. O. Kot, poscyn y
KOHTEKCT1 3/IMCHEHHsSI CyO €KTMBHOIO IMBUIBHOTO IIpaBa Iependavyae yCBiTOMIICHHS
cy6 €KTOM METH Ta KOHKPETHUX CIOCOOIB Ti JOCATHEHHS 1 TPUUHSATTS CBIiOMOTO
pillieHHs,, TOOTO BHOOPY OJHOTO 3 BapiaHTIB MOBEOIHKM Yy MeXax ICHYIUYOro
cy0’eKTHBHOTO TpaBa [2, ¢. 33]. Cy0’ekTHBHE IIMBUIHLHE MTPABO HAJAE TIPABOMOYHIN 0CO01
TPU MOKIIMBOCTI: TIO-TIEpIIIe, MOXJIMBICTh 3IHACHIOBATH TI€BHI TO3UTHBHI [ii, IO
Oe3rmocepeIHRO OB’ sI3aH1 31 31MCHEHHSM CBOTO TpaBa; Mo-Apyre, MOXJIMBICTh BUMaraTH
IIEBHOI TOBEIHKK O€3MOCepeIHhO BiJl 3000B’S3aHOI OCOOM; ITO-TPETE, MOKIIHMBICTDH
3BEPHYTHUCS JI0 CyAy 3 BUMOTOIO TPUMYCHUTH 3000B’si3aHY 0COOY /10 BHKOHAHHS CBOIiX
000B’s13KIB 200 3aXHUCTUTH MPABO BiJl HOr0 MOPYIIEHHS 31 CTOPOHM 1HIIMX 0ci0. Tomy,
3BEpPTAlOUYM Ha 1€ OCOOJIMBY yBary, CTpOKaMu 3JIMCHEHHS LMBIILHUX IPaB MOXHA
HA3BaTH CTPOKH, MPOTATOM SKUX o0coba, M0 Mae Ccy0’€KTUBHE MPaBO, MOXE
peanizyBaTd Ti MOXJIMBOCTI, SIKI 3akjiaZieHl came B cy0’ekTMBHOMY mpaBi. Taki
MOXJIMBOCTI Tepen0ayaloThCsd 3aKOHAMH YW 1HIIMMH HOPMATHUBHUMM aKTamH, a
TaKOK MOXYTb BCTAHOBIIIOBATHUCS 3a JJOMOBJICHICTIO CTOPIH.

Y cBOW Yepry, CTPOKH BUKOHAHHS IMBUIBHUX OOOB’S3KIB — IIe TEPiojH,
MPOTATOM  SIKMX 3000B’s3aHI OCOOM TIOBMHHI BHKOHATH TIOKJIQJICHI Ha HHX
3000B’s13aHHs. 3000B’sI3aHHS PI3HI 32 TPUBAIICTIO: MEXKI iX ICHYBaHHS Ta CTPOKH
BUKOHAHHS BU3HAYAIOTHCS BU3HAYCHUMHM Ta HEBU3HAYCHUMHU CTPOKAMH, MOXKYTh
HaBiTh OyTu Oe3cTpokoBoro xapakrtepy [l, c. 45]. Ilpu 1boMy HEyXWIbHE
JOTPUMAHHSI CTPOKIB BUKOHAHHS IMBUILHUX OOOB’SI3KIB Ma€ BaXKIIMBE 3HAYCHHS,
a/pke BUKOHAHHS OOOB’SA3Ky B CTPOK (70 MEBHOTO TEPMiHY) € OJIHIEIO 13 YMOB
MPUHIUITY HAJIEXKHOTO BUKOHAHHS 3000B’ I3aHHS.

V¥ BignosigHocTi A0 cT. 984 LK Vkpainu ta cr. 3 3akoHy Ykpainu «lIpo
CTpaxyBaHHS» [3], CTOpOHaMH JOTOBOPY CTpaxyBaHHS € CTPaXxOBHK Ta
cTpaxyBajibHUK. CTpaXyBaJIlbHUKaMU BHU3HAIOThCS FOPUIMYHI Ta JI€3AaTHI (PI3UYHI
oco0wu, AKi T0OOpOBUIFHO 200 Yepe3 BUMOTY 3aKOHY YKJIAAAI0Th 31 CTPAXOBHUKOM JOTOBIp
CTpaxyBaHHsI 3 METOIO CTPAXOBOI'0 3aXUCTY CBOIX HpaBOMipHHX 1HTEepeciB ado 1HTEpECiB
1HIIOT OCOOM, TMOB’S3aHUX 13 JKUTTSIM, 3JI0POB’SIM, TMPALE3AATHICTIO, TEHCIHHUM
3a0e3MeUeHHSIM, BOJIOJIHHSAM, KOPUCTYBaHHSIM 1  PO3MOPS/DKEHHSM — MaiHOM,
BIJIIIIKOTyBaHHSM 3aIlOISIHOI KoM (hi3U4HIN 0c001, 11 MaiiHy a00 MaiiHy FOpHUIMYHOL
0co0H, Ha CBOIO KOPUCTH a00 KOPUCTH TpeTiX ocid [4, ¢. 293].

3arayibpHi TpaBa Ta 00O0B’SI3KM CTOPIH JIOTOBOPY cTpaxyBaHHs mependadeHi K
VYkpainu (ct. 988, 989) Ta 3akonom Ykpainu «IIpo crpaxysanus» (ct. 20, 21). Tak,
CMPAaxy8anbHUKO8I HAO0AEMbCS Npago. BUOOPY CTpaxOBUKA Ui YKIAJaHHS JOTOBOPY
CTpaxyBaHHS; YKJIACTH 31 CTPaxOBHKOM JIOTOBIp MpO CTpaxyBaHHSA TPETIX oOcCIO
(3acTpaxoBaHMX OcCi0) JMIIe 3a iX 3roj0l0, KpiM BHIAJKIB, Meper0ayeHuX YHMHHUM
3aKOHOJABCTBOM; MpHU YKJIaJaHHI JOTOBOPY CTpaxyBaHHs MpHU3HA4YaTH (Pi3uuHy abo
IOpUIMYHY 0c00y (BUTO0HA0YBauiB) JIsl OTPUMAHHS CTPAaXxOBOi BUIUIATH, SIKIIO 1HIIE
HE repe0ayeHo TOTOBOPOM CTpaxyBaHHS; 10 HACTAHHS CTPAaXOBOTO BUMAJIKY 3aMIHUTH
BUTOZIOHAOyBaya, MPU3HAYEHOTO 3a JIOTOBOPOM CTpaxyBaHHS, KpIM JOTOBOPY
CTpaxyBaHHsI BIJMOBIIAJILHOCTI, 1HIIIOK 0COOOI0, MOBIIOMUBIIM TIPO 1€ CTPaXxOBUKA B
nucbMoBid  Qopmi. Ilpu 1mpomy cmijy BpaxoByBaTH, WO BIANOBIAHE TMPaBO
CTpaxyBaJIbHUKA II0JI0 3aMiHU BUTOJ0OHa0yBaya 1HIIIOK OCOOOK0 HE MOXKE OYyTH HUM
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peayli3oBaHe TIC/ISA TOro, SIK BUTOJ0HAOyBad BHUKOHAB OY/b-sike 13 3000B’s3aHb 3a
JIOTOBOPOM  CTpaxyBaHHs a00 Tpea’siBUB CTPaXxOBUKY BHUMOTY TMPO 3/A1MCHEHHS
CTpaxOBOi BUIUIATH; 30UTBIIMTH PO3MIP CTPAXOBOi CyMH 3 HACTYITHUM IEpepaxyHKOM
pPO3MIpY CTPaxoBOTO IUIATEXKY B MEpiof [ii JOTOBOPY CTpaxyBaHHS;, MPHU HACTaHHI
CTPaxoBOTO BHUIMAJKy OTPUMAaTHU CTPAaXOBY BHUILIATY B MOPSAKY 1 CTPOKH, BCTaHOBJIECHI
NpaBWIaMH Ta JOTOBOPOM CTpaxyBaHHS; JOCTPOKOBO MPUIIMHHUTH [0 JIOTOBOPY
CTpaxyBaHHS Ha YMOBax, epe10ayeHnX MpaBUIaMH CTpaxXyBaHHSI.

VY cBoto gepry, sk BurutuBae 3i ¢T. 989 11K Vkpainu Ta ct. 21 3akony Ykpainu
«IIpo cTpaxyBaHHS», 0008 a3Kamu CMpPaxy8anbHuKa 3a 002080pPOM CHPAXYBAHHS €:
CBO€YACHE BHECCHHS CTPaXOBUX IUIATEXKIB; MPH YKJIAJaHHI JOTOBOPY CTpaxyBaHHS
Ha/IaHHs 1H(pOpMaIlii CTPaxOBUKOBI PO BC1 BiIOMI HOMY OOCTaBHMHH, 1110 MalOTh ICTOTHE
3HAYEeHHS JJIs1 OLIIHKM CTPaXOBOTO PU3MKY, 1 MOAAJIbIIE iIHPOPMYBaHHS HOro mpo Oy/ib-
AKYy 3MIHYy CTPaXxOBOT'O PU3HKY; MOBIJIOMIJIEHHSI CTPAaXOBMKa IPO IHII YHWHHI JOTOBOPU
CTpaxyBaHHsI 1100 IOT0 00’€KTa CTpaxyBaHHS; BXKUTTS 3aX0/IiB 11010 3alI00IraHHs Ta
3MEHIICHHA 30WTKIB, 3aBAAHMX YHACIIJOK HACTaHHA CTPAaxOBOIO  BUMAJIKY;
MOBITOMJICHHS CTPaXxOBHKa PO HACTAHHS CTPAXOBOTO BHUIAAKY B CTPOK, MepeadadeHuit
YMOBaMHM CTpaxyBaHHs. Ba)JIMBO 3a3HauMTH, 1110 YUHHE 3aKOHOJABCTBO HE BCTAHOBIIIOE
BUYEPITHOTO TIEPENTIKy OOOB’SI3KIB CTpaxyBajbHHKa. BiH Moke OyTu pO3IMIMpEeHUi
IHIIMMU aKTaM{d LMBUIBHOTO 3aKOHOJABCTBA, IPAaBWIAMHM CTPAXyBaHHS, a TaKOX
VKJIQJICHUM JOTOBOPOM CTpaxyBaHHs, SIKIIO 11€ HEOOXIAHO JJISi HAJICKHOTO 3IIMCHEHHS
CTpaxOBHUX IIPABOBIIHOCHH.

BHeceHHs miaTu 3a MOCIyTy 31 CTpaxyBaHHS (CTPaxOBOIO IUIATEXY, MpeMii) y
pO3Mipi, BCTAHOBJICHOMY JOTOBOPOM, € OCHOBHUM 00OB’SI3KOM CTpaxyBajdbHHKA (4. 1
cT. 989 LK Vkpainu). Cmig 3a3HauuTH, MO 3 BHECEHHSM MEPLIOTO CTPaXOBOIO
IJIaTeXy 3aKOHOJABElb IOB’SI3ye HAOYTTS YWMHHOCTI JOTOBOPY CTPaxXyBaHHS 1
MOYaToK J1i cTpaxoBoro 3axucty (cr. 983 LUK Vkpainu). Bianosigno 1o 4. 2 cr. 997
LK VYkpainu, KO0 cTpaxyBaJIbHUK MPOCTPOYMB BHECEHHS CTPAXOBOI'O IUIATEXY 1 HE
cratuB  oro mporsrom 10 poOounx [HIB MICHA TPEA SBICHHS CTPaXOBHUKOM
MUCHMOBOT BUMOTH TPO CIUIATy CTPaxXOBOTO IUIATEXKY, CTPAXOBHK MOXKE BIJMOBUTHCS
BiJ] TJOTOBOPY CTpaxXyBaHHS, SIKIIO 1HILIE HE BCTAHOBJIEHO JJOTOBOPOM.

CrpaxoBi BITHOCMHU OyIyIOThCS 32 3arajlbHOBU3HAHUM PUHIIUIIOM HaMBHILOL
JOBIpU  CTOPiH, SKAKW  mepeadavae  HaJAaHHS  CTOPOHAMHM  (37€OLIBIIOTO
CTpaxyBaJIbLHUKOM) TOBHOI 1H(opMarii mnpo o0O0’€KT CTpaxyBaHHs, BKJIIOYAIOYU
KoHOieHIIHHy. TakumM 4YWMHOM, CTpaxXyBaJIbHUK 3000B’sI3aHUN MpPU  YKJIQJCHHI
JIOTOBOPY CTpaxyBaHHs HaJlaTH CTPAaxXxOBUKOBI 1H(opMarllito mpo BCi BiIoMi HoMmy
00CTaBMHHM, II0 MalOTh ICTOTHE 3HAYEHHS IS OLIHKUA CTPaXxOBOTO PU3WKY, 1 Hajaami
iHpopMyBati #oro mpo Oyap-AKi 3MIHM CTPaxoBOTO pHU3UKY. BaximBo, 110
CTpaxyBaJbHUK 3000B’SI3aHUI TOBIAOMHUTH CTPAaxOBMKAa MPO Ti OOCTAaBUHM, SKi:
1) HagaTh MOXJIMBICTG TNPHUITYCTUTH, IO HeOe3neka, BiA SAKOI 3I1HCHIOETHCS
CTpaxyBaHHs, CTBOPIOE Ul 00’€KTa CTpaxyBaHHS OUIbIIY 3arpo3y, HK 3a3BUuail; 2)
HAJAIOTh 3MOTY MPUITYCTHTH, IO 3acTpaxoBaHa ocoba He Oyne J0TpUMYBATHCS
3BHUYAMHUX 3aCTEPSKHHUX 3aXOiB; 3) cBiUaTh MPO Te€, 110 MPU HACTaHHI CTPAXOBOIO
BUIAJIKY Oy/ie 3aBIaHO OUTBIIOT IITKOIU, HIXK 3a3BUYail 3ar0/IIF0E€THCS B TAKUX BUITAIKAX;
4) cBiyaTh PO TaK 3BaHUIA NICUXOJIOTIYHUMN pU3UK [4, c. 299].
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CrpaxyBaJIbHUK TaKOX 3000B’S3aHUI BXKMBAaTH 3axOJiB I0JI0 3aroOiraHHs
30MTKaM, 3aBJIaHUM HAaCTaHHSIM CTPaXOBOT'O BHUITAJIKY, Ta iX 3MeHIIeHHIO (4. 4 c¢T. 989 11K
VYkpainu). 3a3Ha4Y€HOI0O HOPMOIO BU3HAYEHO MOMEHT 4Yacy, KOJM BHUHHUKAE OOOB’SI30K
CTpaxyBaJbHUKA BXUBATH TaKUX 3aXOJIIB, — 116 MOMEHT HACTaHHS CTPaXOBOTO BUIIAJIKY,
TOOTO MOMEHT, KOJIHM HeOe3meKa, Bl SIKOi 3IIHCHIOEThCS CTpaxyBaHHs, IMOYHUHAE
3aBmaBatd MKoay. OmHak CTPAXyBATLHUKH MOKYTh 1 70 BUHUKHEHHS HEOE3MeKH
BXKHMBATU 3aXOJB, 110 3MEHIIYIOTh WMOBIPHICTh ii BHHHMKHEHHS. Y 3B’SI3KYy 3 IIUM
BIZIMOBI/THI 3aX0JTH, TIO CYTi, CTAIOTh HE 3aXO0J[aMH III0/I0 3MEHIIIEHHS, a 3aX0J[aMHU 111010
TIoTIepePKEHHST 30UTKIB.

CrpaxyBaJbHHK 3000B’sS3aHUN TAaKOX ITOBIJOMUTH CTPaxOBHKAa TMPO HACTaHHS
CTpaxOBOI'0 BUIMAJIKY Yy CTPOK, BCTAaHOBJIEHUN 10roBopoM (4. 5 c1. 989 11K Vkpainm).
ToOGTo BuMoOra crpaxyBajlbHUKa NP0 BUILIATY CTPAaXOBOrO BIALIKOMYBaHHS Mae OyTH
3asBJIEHA CBOE€YACHO. 3a3BMYail 3a JIOTOBOPOM JOOPOBUIBHOIO  CTpaxyBaHHS
CTpaxyBJIbHUK TMPOTSATOM BH3HAYEHOTO JIOTOBOPOM CTPOKY 3000B’S3aHUI ITHUCHMOBO
MOBIIOMUTH CTPaXxOBHKAa TIPO HACTAaHHSI CTPAXOBOTO BHUMAAKY. Y CBOIO Yepry,
BIAMOBIAHO 70 4. 1 cT.13 3akony VYkpainu «IIpo o0cobmuBOCTI cTpaxyBaHHs
CUTBCHKOTOCTIONAPCHKOI MPOAYKINI 3 JAEpKABHOI IMMIATPUMKOIO» [5] mpu HacTaHHI
CTPaxoOBOTO BUIMAJIKy CTpaxyBaJIbHUK 3000B’sI3aHUI HE Mi3HIiIIE 72 TOIUH 3 JTHS HOTO
HACTaHHS TIOBIJOMUTH TPO HBOTO CTPAXOBHKA VY MHUCHMOBIM Qopmi. Skio
CTpaxyBaJIbHUK HE TIOBIJIOMHB IPO HACTAHHS CTPAXOBOTO BUIAJIKY, TO CTPAXOBHK M€
MIPaBO BIIMOBHUTHU Y 3/1MCHEHHI CTPAaXxOBOi BUIUIATU. 3a BIJICYTHOCTI CTpaxyBaJIbHUKA, 3
BIJITIOBITHOIO 3asBOI0 TMOBHUHEH 3BEPHYTHUCS OYJIb-sIKUI MOBHOJITHIA 4WiIEH HOro ciMm’i.
OOO0B’S130K TOBIIOMUTH TPO HACTAHHS CTPAaXOBONO BHUMNAJKY MOXKE JIeKAaTH 1 Ha
BUTOZI0OHA0yBayeBi. BiH Ma€e MOBIAOMUTH MPO 11€, AKIIO MA€ HAMIP CKOPUCTATUCS CBOIM
MIPaBOM Ha OTPUMAHHS CTPaXOBOi BUTIIATH.

TakuM YHUHOM, CTPOKM BHUKOHAHHS IMBUIBHUX OOOB’SI3KIB y JIOTOBOpPAX
CTpaxyBaHHS TICHO IIOB’s3aHI 31 CTPOKaMH 3[1MCHEHHS LMBUIBHUX @paB Ta B
0aratb0X BHIMAAKaxX € iX CKJIAJOBOI0 YACTHHOIO. 3a3HAYCHI CTPOKH € PI3HUMHU 32
3MICTOM Ta OCOOJMBOCTSIMH 3aCTOCYBaHHSI 1 3ajeXaTh Bl 3MICTy KOHKPETHOTO
MIPaBOBITHOIIICHHS, B MEXaxX SIKOTO BOHHM BCTaHOBIIOIOTHCA. CTPOKM BHUKOHAHHS
IUBUIBHUX OOOB’SI3KIB Y JIOTOBIPHUX BIAHOCHMHAX 31 CTpaxyBaHHS CIyTYIOTh
PETYJISTOPOM Ta YIOPSIIHUKOM BIJIMOBITHUX MPABOBITHOCHH, a TAKOX 3a0€3MeUyI0Th
MOKJIUBICTh CBOEYACHOTO OTPUMAaHHS O0axaHOro pe3yJbTaTy MPAaBOMOYHUMHU
ocobamu.
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Muponoea I'arnuna Anamoaniiena

00KMOPKA 1OPUOUUHUX HAVK, NPOBGIOHUL HAYKOBULL
CRIBPOOIMHUK 8I00LIY MINCHAPOOHO20 NPUBAMHO2O
npasa ma npasosux npoonem espoinmezpayii H/{I
NPUBAMHO20 Npasa i NIONPUEMHUYMEA IMEH]
axaoemixa @. I'. Bypuaxa HAIIpH Ykpainu

POJIb MEOAUYHUX CTAHOAPTIB TA NNIKAPCbKOI QUCKPELII Y
AOroBIPHIN MOAENI HAQOAHHA MEAUYHUX NOoCnyr

Ha nammx ouax BigOyBa€eThCs 3CYB NapajurMU PEryJIIOBaHHS BIIHOCHH Y
chepi HagaHHS MEIMYHOI JOMOMOTM Yy OIK 3pOCTaHHS HOPMATHBHOI Baru
MIPUBATHOMPABOBOTO eyieMeHTy. OCHOBHI CKJIaJ0B1 3asBJICHOI TEHJIEHIII1 BUSBIISIOThH
cebe, 30KpeMa, y TOCHJICHHI PoJil aBTOHOMII Ta iH(opMoBaHOro BUOOpPY Malli€HTa Ta
NpUBaTHOI Juckpeuii Jikapsa. Ilpore 3a TpagumiiiHOW MNaTEPHATICTCHKOIO
KOHIICTIIIIEI0 BIIHOCMH TAIll€HT (AKTUYHO TIEPETBOPIOBABCA HAa IMACHBHOTO
oTpuMyBaua Ojar, Ha 00’€KT MEAMYHUX MaHIMyJAid. OJHUM 3 CYNUIBHO 3HAYYLIUX
HACJIJIKIB TaKOTrO MEpesioMy CTald 3MIHH y CYCHUIBHUX OYIKyBaHHS CTOCOBHO
mikapiB. Jlpyra monoBuHa XX CT. cTajla 4acOM 3MIHM €TUYHHUX aKIEHTIB y MEIUYHIN
MpakTulli — y OIK BU3HAHHS IIHHOCTI TICUXOJOTIYHOTO U (hi3UYHOrO0 KOMQOPTY
MalfedTa, a TakoXK JIO TIOBard MOro mnpapa Ha HE3JIHMCHEHHS JIIKapChKOi JOTIOMOTH.
CydJacHuil eTanm O3HAMEHYBaBCS OCTAaTOYHHM YCBIJOMJIEHHSM TOTO, IO MEIUYHA
TSJIBHICTh Tiepefdadae 3acTOCYBaHHA CTAHAAPTHUX MEIWYHUX TEXHOJIOTIH /10
OKpPEMHUX MAII€HTIB, Kl HE € 1IEHTUYHUMH SIK 32 CBOIMU (Di310JOTITUHUMH JTAaHUMH,
TaKk ¥ 32 CBOEIO KYJbTYpPOIO, CBITOTJISAHUMHU Ta LIHHICHUMHU NEPEKOHAHHSMH, IO
MOTATJIO 32 COOOI0 €TUYHE Ta IOPUIUYHE BU3HAHHS BaroMOCTI MPUBATHOI AYMKH
MaLI€HTIB y cepl TPUINHATTS BaXIUBUX PILIEHb, TOB’I3aHUX 3 JIKYBAHHSM.

Tak 3a cyyacHOIO JTIOTOBIpHOIO KOHIIEMIIEI0 MEAMYHA CTOPOHA BIJIHOCHUH Mae
MPaBO 3aCTOCOBYBATH CBOI MOKIIMBOCTI 3aJIEXKHO B1J] OCOOMCTOr0 BUOOpY MaIli€HTa,
SKAW TpUMMae BJIACHI YCBIJOMJIEHI 1 BIAMOBiAadbHI PIIICHHS, XOoua W Ha OCHOBI
npodeciiiHuX BHUCHOBKIB 1 mopana Jjikaps. He3Baxkatoun Ha Te, MO Malli€HT Y
OUIBIIIOCT] BUIIAJKIB HE Ma€ CIIEIIaJbHOI OCBITH Ta HEOOXIOHMX 3HAHb, caM€ BIH €
Xa3siHOM BJIACHOTO TiJia, 1 TUIBKM BIH Ma€ MpaBO BHUPINIYBaTH, IO € JJISI HHOTO
100poM abo 3710M, OPIEHTYIOUKCH Ha BJIACHI YSABJICHHS 1 JIOTIKY 3/J0POBOTO TITy31y.

B pesynbrari mpoBeAeHOro aBTOpkoro gochipkeHHs [1, c. 98-119] Oyino
OTPUMAHO HAYKOBI pE3yJbTaTH, SKi CTOCYIOThCS alNTOpPUTMIB (HOpMyBaHHs
KOHKPETHOTO KJIIHIYHOTO PIllIEHHS Ta BUOOPY METO/IB JIKYBaHHS 3aJIeXKHO B1J] THUITY
HAsIBHUX Y CYCHUIBCTBI Ta cdepi HagaHHS MEAUYHOI JOTIOMOTU ETHUKO-TIPAaBOBUX
TpaauLii B3a€EMOBITHOCHH. €Bporelicbka Tpaaullis €TUKUA BITHOCHH MoOya0BaHa Ha
[IHHOCTSIX AaBTOHOMIi, TIAHOCTI, BUIBHOTO BHOOPY MpPUBATHOI OCOOH, SKI €
NPOTUIICKHUMHU MaTepHanizMy. ToMy MNpaBOBHM aNrOpuTM MNPUUHSTTS KIIHIYHOTO
pIIlIEHHsI Ta BUOOPY METOJy JIIKyBaHHS B TaKiii CHCTEeMi BIJIHOCHH € HENHINHUM,
HABMAKU — CKJIQJHUM Ta TMONI(AKTOPHUM, SKHUM HE MOXKe OYyTH KOPCTKO
pEriiaMeHTOBAHUM MEJIUKO-TEXHOJIOTTYHUMHU TOKYMEHTaMHU.
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Y crarri 14-1 3akony VYkpainm «OCHOBM 3aKOHOAABCTBA YKpaiHU IIPo
OXOpPOHY 370pOB’s» [2] BU3HAYEHO OCHOBHI Trajly3eBi CTaHAApTU y cepi OXOPOHU
310pOB’sl.

Hakazom MO3 Vkpainu «IIpo CTBOpeHHs Ta BIPOBAIKECHHSI MEIUKO-
TEXHOJOTIYHUX JOKYMEHTIB 31 CTaHJapTH3allii MEIWYHOI JIONOMOI'M B CHUCTEMI
MinicTepctBa 0xopoHu 310poB’st Ykpainu» [3] (mami — Hakaz Ne 751) BperysiboBaHO
CUCTEMY CTaHJApPTIB HAJAHHS MEIUYHOI IOTOMOTH, BU3HAYEHO Ta PO3KPUTO OCHOBHI
JOKYMEHTH, [0 MICTSITh CTAHIAPTH HAJaHHA MEIWYHOI JOTMOMOTH B YKpaiHi,
30KpeMa: KJIIHIYHA HACTaHOBA, YH1()IKOBAaHUHN KIIIHIYHUN MTPOTOKOJ, HOBHM KITHIYHHIMA
poTokoy. OCHOBHUM 3aCaJHUYMM €JIEMEHTOM MEIUKO-TEXHOJIOTTYHUX CTaH/IAPTIB €
KJIIHIYHA HACTaHOBA SIK SAPO MEAUYHOI CKJIAJIOBOI, IO MICTUTh KEPIBHI MPUHITUIIH,
pEeKOMEeHJIalli Ta 1HII KJIIHIYHI IHCTPYMEHTH, HalpalbOBaHI B MEXKax METOJ0JIOrIT
JIOKa30BOi METUIIMHU, JJI IPUUHATTS KpaluX KITHIYHUX PIIICHb.

AHaji3 BKa3aHUX HOPMATUBHO-TIPABOBUX aKTIiB, SKHMH PETJIaMEHTOBAHO
MEJIUKO-TEXHOJIOT14HI JJOKYMEHTH 31 CTaHAapTU3allii MEIMYHOI JIOTIOMOTH B Y KpaiHi,
CBIIUUTh MPO TE€, IO TNEpeBaKHA OUIBIIICTE HOPM IBOITO CErMEHTY MAaloTh
IMIIEpAaTUBHUN XapakTep, IO IJIKOM BHUIIPaBJAHO OCHOBHOIO OCOOJIMBICTIO cdepu
HaJIaHHS MEJIMYHOI JIOTTOMOTH, SIKOIO € BUMOTa 3a0€3IeUeHHsI IKOCT1, JOCTYITHOCTI Ta
€(eKTUBHOCTI Ha OCHOBI TPHHIIMIIB HACTYIHUIITBA Ta OE3MEPEPBHOCTI HAJAHHS,
YHOPSAKYBAHHS Ta BUKIIOYEHHS yOJIFOBaHHS MEIUYHHX BTpPydYaHb Ta MPOUEAYD,
3aCTOCYBaHHS MEIMYHUX TEXHOJOTIA Ta JIIKAPChKUX 3aCO0IB 3 HAYKOBO JOBEIACHOIO
e(DEeKTUBHICTIO.

Brim, meauuHe BTpy4aHHS BIIOYBA€TbCS B OCOOJIMBHII OO0’€KT — OpraHi3m
JTIOIWHU, SKUA € YHIKAIBHOK CHCTEMOIO 3arajbHUX Ta 1HJAWBIAYaJIbHUX
BJIaCTUBOCTEH. BIAMMOBIAHO, HIKOJM HEMA€ CTOBIJICOTKOBOI BH3HAYEHOCTI CTOCOBHO
TOro, SIKUM Oyne peandbHH e(eKT Bil palioHANIbHO OOIPYHTOBAHOTO MEIWYHOTO
BTpydaHHs. KpiM TOro, mami€eHT € MOpajbHUM 1 PO3YMHHM CYO’€KTOM Ta Mae
TiIHICTh, TOMY €THYHHMIA KOMIIOHEHT 3aBXIM TMPUCYTHIA Yy MEAMYHUX
IPaBOBIJHOCHMHAX Ta Ma€ OyTH BKIIOUEHHMH y TPOIEC 3aCTOCYBAaHHSA MEIUYHUX
CTaHJIapTiB Ta BUOOPY METO/IIB JIIKYBaHHS.

3 ornAny Ha O3HaueHy crenudiky MeTUKO-TEXHOJOTIYHUX CTaHIapTIB SK
0COOJIMBOTO BHJY HOPM, iX 3aCTOCYBaHHSI BiJJOyBAa€TbCsl B CHCTEM1 KOOPAMHAT
«CTaHJAPT — JIIKapChKa JUCKpEIlisa — BUOIp mamieHTay. Taka TpUCKIaaoBa CTPYKTypa
JIOTIYHO BUIUIMBAE 13 MPUPOAU BIJHOCHH 3 HAJaHHS MEIUYHOI JOMOMOTH Ta CYTI
METOJI0JIOT1T JOKa30BOT MEUIIMHHM 1 YITKO 3a(hiKCOBaHA B aHATI30BaHUX HOPMATHUBHO-
mpaBoBux akTax. Y Haka3zi Ne 751 noka3zoBa MemuiMHa BHU3HAYAETHCS SIK
100pOCOBICHE, TOYHE 1 CBIIOME BHUKOPHCTAHHS KpallUX pe3yJIbTaTiB KIIHIYHUX
TOCIIKEHB JIJI1 BUOOPY JIIKyBaHHS KOHKPETHOTO TAIli€HTa, a KIiHIYHA HACTaHOBA —
K JOKYMEHT, IO MICTHTh CHUCTEMATH30BaHI TOJIO)KCHHS CTOCOBHO MEIMYHOI Ta
MEJIUKO-COIIaIbHOI ~ JIOTIOMOTH, PO3POOJICHI 3 BHUKOPHCTAHHSIM  METOJ0JIOT1
JI0Ka30BOi MEIMIIMHU HA OCHOBI MIITBEPKEHHS X HAIIHHOCTI Ta TOBEACHOCTI, 1 Ma€
Ha MET1 HaJlaHHs JOTIOMOTH JIIKapIo 1 MaIllEHTY B MIPUUHSATTI pallioHaILHOIO PIIICHHS
B PI3HUX KJIIHIYHUX cuTyanisax. Sk BumHo, y Hakaszi Ne 751 migkpeciieHO BaKJIUBHUI
aCTIeKT MPOIECY 3aCTOCYBaHHS MEIUKO-TEXHOJOTIYHUX CTaHAAPTiB, METOIO SKOTO €
HaJaHHS JOMOMOTH Yy NPUMHSATTI PALIOHATBHOTO PIIIEHHS B PI3HUX KITHIYHUX
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CUTYyallisiX, a JONOMOTra I HAJAa€ThCs SIK JIKaplo, Tak 1 MallieHTy, Ha 3acajax
METOI0JI0T11 JOKA30BO1 MEIUIIMHH.

Otxe, KIIHIYHE PIIICHHS NOpUMUMAEThCA JIIKapeM Ha 3acajax MeIUKo-
TEXHOJIOTIYHUX CTaHAapTIB, a BUOIp METOIB JIIKyBaHHS 3/11MCHIOETHCS MALlIEHTOM Ha
OCHOBI mopan jiikaps. Ll monens ommcana B nitepaTypl mij Ha3Boio «ETuka Ta
KOMITIETCHTHICThY [4, c. 17-18], BoHa XapakTepu3yeThCsi MPIOPUTETOM BHOOPY
nalrieHTa Ipu MoBHOMY Horo iHdopmyBaHHi. Jlikap, 1m0 npuiiMae KIIiHIYHE PIIICHHS
32 aIrOPUTMOM JaHOI MOJENi, TMOBHOIO MIPOI0 BOJOJIE TEXHOJOTIAMHU OKAa30BO1
MEJUIIMHU, alle PO3yMi€ IXHIO OOMEXEHICTh Ta HaJaITOBAaHWM, MEpII 3a BCe, Ha
HaJaHHS MEIWYHOI JOIMOMOTH KOHKPETHOMY TMaAIli€EHTy, TOMY BpaxoOBY€ BECh
KOMILJIEKC MPoOJIeM, SIKi CYIPOBOJIKYIOTh NMAIIEHTA, @ HE TUIbKHU KIIHIYHY CUTYaIIO.

Ponb nikapchKoi AUCKpelii y NPUIHATTI KJIIHIYHOTO PIIIEHHS € KIYOBOIO 3
MO3UIT JI0Ka30BOi MEIUIIUHM, a[KE XapaKTep MPUYMHHO-HACTIAKOBOI 3aJIeKHOCTI
JIKYBaHHS Ta BHJYXKaHHS HE € JIHIMHUM. AJKe KIIHIYHI pEeKOMEHaIlli € BKpai
Ypa3MBUMHU JIJIsl CKacyBaHHS BHACIIIOK HEIOCKOHANIOCTI MEIWYHUX TEXHOJOTIH Ha
KOXKHOMY KOHKPETHOMY eTami nporpecy Haykw. MmeTbcs, 30kpema, Npo Taki
MIPUXOBaHI PU3UKH Oyb-SKUX KJIIHIYHUX HACTAHOB, SIK HEBUSBIICHA BiJajcHa IITKOa
Ta 3aCTOCYBaHHS PE3yJIbTATIB JIOCIIIKEHD JIJIsl HECTAaHAAPTHUX MOMYJIALIN MaIlleHTIB.
Kpim TOro, xBopoba — 11¢ HE TUIBKM TMOpYyIIeHHA (QYHKIIA Opra”izmy, a Ime u
CyO’€KTUBHI BIOUYTTSA TIAllI€EHTA, BUKIMUKAHI 1M TIOPYIICHHSIM, a TaKOX
IHTEpHpeTallisi HUM WX XBOPOOJIMBUX MPOsiBIB. ToMy JIiKap — HE MPOCTO AOCIITHUK
Ta ¢axiBellb, SKUM CIUPAETHCS HA BJIACHI CIIOCTEPEXKEHHS, a W JIIoAWHA, IO AI€ 13
ypaxyBaHHSM eMMarii.

ABTOpPUTETHE CJIIOBO Y BHUPIMIEHHI MIJHATOTO AOKTPUHAIBHOTO MUTAaHHS LI0JI0
CHIBBIAHOIIEHHS IMIIEPATUBHUX Ta JUCHO3UTUBHUX KOMIIOHEHTIB Yy JisUIBHOCTI
JiKaps 13 3aCTOCYBaHHSIM MEAMKO-TEXHOJIOTTYHUX CTaHJIApTIB HAJaHHS MEIUYHOI
nonoMoru 0yio BuciosiieHo y IlocranoBi BepxoBHoro Ykpainu Big 09 marororo 2023
poky [5]. [IlimcymoByroum BHCIOBIEHI apryMeHTH, BepxoBuum Cyaom
c(hOpMyITLOBAHO BAXJIMBY JIOKTPUHAIBHY TIO3UIIIO: «BCTAHOBJEHHS J1arHO3y Ta
BUOIp KOHKPETHOTO CIOCO0Y 1 METO/y JIIKYBaHHsI 3ajieXkaTh BiJl 0araTb0X YMHHHKIB,
30KpeMa 1HJIMBIAyaJbHUX OCOOJIMBOCTEW OpraHi3My XBOPOTO, JOCSITHEHb MEIUYHOT
HayKH 1 JIOCBIY JIIKYBaJbHOI MISUTBHOCTI, & TOMY HE MOXYTh OyTH 3a3JaJieTiab 1
MOBHICTIO PErIaMeHTOBAaHI HOPMAaTUBHUMHU aKTaMu y c(hepi OXOPOHH 3710POB’sI».

Takum dyuHOM OYJIO MIATBEPJKEHO, IO y CYy4YacHIH JOTOBIpHIN Mojen
HaJaHHS  MEOUYHUX  MOCAYr OO0 €KTMBHO  B@XIWMBY  pOJIb  BIAITPaOTh
NaIi€HTOPIEHTOBAHUM MiIX1] Ta KPUTHUHE MUCIICHHS JIKapsl.
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Xpiooukin Anopin Bikmoposuu

O00KMOp OPUOUYHUX HAVK, OOyeHm, npogecop
Kagheopu nionpueMHuymea, opeanizayii 6upoOHUYmMaea
ma meopemudtol i NPUKIAOHOI eKOHOMIKU
Ykpaincvkoeo 0epaicagnozo Ximiko-mexHon02iuHo2o
VHIgepcumenmy

NMOHATTA TA OCOBNIMBOCTI AOrOBOPY KOMEPLIIMHOI
CYBKOHLECII

JloroBip KOMepILiiHOT CyOKOHIIeCii € MOXIAHUM BiJ JIOTOBOPY KOMEpIIHOI
koHnecii. Y. 1 cr. 1119 HusinsHoro xoxaexcy (nam — LK) Ykpainu nepenbauae
MO>KJTUBICTh YKJIaJJaHHS I0TOBOPY KOMEPLINHHOT cy6K0Hueci'1' Ha yMOBaXx, AK1 HE JIUIIIe
MOXXYTb OyTH BH3Ha4Y€HI B camMomy JIOTOBOP1 KOMEPITIHHOT KOHIIECIi, ane sKi MOXYTh
OyTH TIOTO/KEHI 3 TMPABOBOJOMUIBIEM 1 He OyTH BU3HAUYEHHMH B JOTOBOPI
KoMepiiitHoi koHiecii [1]. 3a mgoroBopom KomepiliiHOiI CyOKOHIleCii mpaBa
cyOKopucTyBaya € MOXIIHMMH BiJ MpaB KopuctyBauda. BoaHouac cyOkopucTyBad
nepedyBae y BIJHOCHMHAX 13 TMPAaBOBOJOJUIBIEM, ajne He Oe3NocepenHbo, a
OTIOCEPEIKOBAHO - Yepe3 KOpUCTyBaua. L{e 00TsoKye mpaBOBOIOAIIBIIS 10AaTKOBUMU
000B’sI3kaMU, K1 HE MOXYTh OyTH TOKJIaJeHI Ha HhOTO 0e3 ioro 3roau. Came UM
MOSICHIOEThCSI BUMOTA 3aKOHOJABCTBA IMOAO OOOB’SI3KOBOTO TMOTO/KEHHS YMOB
JIOTOBOPY KOMEPIIIHHOI CyOKOHIIECIT 3 PaBOBOJIOAUIbIIEM ab0 Oe3MocepeTHbOro ix
ypETyJIIoBaHHS B IOTOBOPI KOMEpITHOI KoHIlecii. Jlana yactuna ctatti LIK Ykpainu
HE BCTAHOBIIOE (oOpMy Ta 3MICT Takoro mnorokeHHs. Illogo 3micty, TO BiH
0OMEXYEThCSI HAaJlaHUM KOPHUCTYBA4€Bl KOMIUIEKCOM TIpaB, a MmoA0 (opMH - CIiA
3pOOUTH BUCHOBOK, 1110 Takow (GopMOI0 MOBHMHHA OyTH BHU3HAHA MHUCbMOBa (hopma.
MOXIJIMBICTh YKJIQJaTH JOTOBOPU KOMEPIIHHOI CYOKOHIIECIi € OJHUM 13 CYTTEBHUX
YMOB JJOTOBOPY KOMEPIIITHOI KOHIIECI].

[IpaBoBOJIOAINEIL Y JOTOBOPI KOMEPLIMHOI KOHIECH MOXe 3a00pOHUTH
nepeaady KOMILUIEKCY MpaB a00 iX YacTHMHHM Yy CYOKOHUECI0. Y IIbOMY BHUIAAKY
JIOTOBIp KOMEPIIIITHOI CYOKOHIIECIT, AKHI MOXE YKJIaCTH KOPUCTYyBad, Oy/1e BU3HAHHIA
HEAIMCHUM, OCKIIbKM BiH Oyne ykiaaeHud O0e3 HEeoOXiIHWX TIOBHOBAXEHb.
CyOxopuctyBad y IbOMY BHUIAAKYy MOXE NpPE SIBUTH TEBHI BUMOTH JHUIIE [0
KOpHCTyBaya, a He /10 EPBUHHOTO MPABOBOJIOILIBIIS.

OckisIbKY TIepeada mpaB y CyOKOHIIECIF0 MOXKe OyTH mepeadadeHa B JOTOBOPI
KOMEPIIIHOT KOHIIECIi, MOJI0KEeHHS 1100 Hel MOXKYTh OyTH chopMyJIbOBaH1 abo0 sK
mpaBa, a00 sSK OOOB’SI3KM KOpPHUCTyBaya. SIKIIO JOTOBIp KOMEPINHHOI KOHIIEeCii
nepeadoayae MOXKJIUBICTh YKJIQJICHHS JOTOBOPY KOMEPIiHHOI CyOKOHIECIi K IpaBo
KOPHCTYBaua, o0CST IIbOTO MpaBa 3aJekKUTh BIJI TUX O0OMEXKEHb, sIKI MepeadadcHi B
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JIOTOBOP1 KOMEPIIIIHOT KOHIIeCii (3roja MpaBOBOJIOJAUIBIA Ha YKJIAJEHHS JIOTOBOPY
KOMEpIIiiHOT CyOKOHIIeCIi TOII0). 3a BIACYTHOCTI OOMEXKEHb 1010 00CATY MpaB, 110
MOXYTh TI€peJaBaTHCs 3a JIOTOBOPOM KOMEPIIIHHOI CyOKOHIleCli, o0csr mpaB
KOPHUCTYyBaya, sIKi BIH MOK€ Tepe/IaTH, BBAXKAETHCS MMOBHUM, TOOTO TOMIMUPIOETHCA HA
BECh KOMILJIEKC MpaB, sIKI BIH OTPUMAaB BiJl MPaBOBOJOIUIBIIS, a TaKOX Ha KOXKHE
npaBo okpemo. llepeBuiieHHsT KOopucCTyBaueM oOOCATY MeEpelaHux Homy
IIPAaBOBOJIOAIBIIEM IIpaB TATHE 3a COOOI0 HACTAHHS HETaTUBHMX HACHIJKIB JIJIs
CTOpIH JJOTOBOPY KOMEPIIIHHOT CyOKOHIIeCii, TOOTO BU3SHAHHS HOTO HETIMCHUM.

VYkiageHHs 10oroBopy KoMepuiiHoi cyOKoHIiecii Moxe OyTH copMyIbOBaHO B
JOTOBOP1 KOMEPIIIMHOT KOHIIECIT 1 Ik 000B 130K KOopucTyBaua. HasiBHICTh y JOroBOpi
KOMEPIIIIHOT KOHIIECIT TaKOro TMOJIOKEHHS, SK MPaBUIIO, MOSCHIOEThCS OaKaHHSIM
IIPABOBOJIOIUIBIST MAKCUMAJIBHO PO3IIMPUTH KOJIO OCi0, 10 HaAalTh MOCIYTH abo
peanizyloTh TOBapW 3 BUKOPUCTAHHSM HAJIGKHUX oMy MaiHOBHX mipaB [2]. Yum
OlnbllIe KOJIO OCI0, 110 BHUKOPHUCTOBYIOTH MailHOBI IpaBa MPaBOBOJOJAUIbLSA, THM
Oinpiie Horo mnpuOytok. CaMe UM TMOSCHIOETHCS BKJIIOYEHHS JIO JIOTOBOPY
KOMEpUIHHOI KOHIIeCli O0OB’SI3KYy KOpPHUCTyBaya MPOTIrOM MEBHOIO IMEPIOAY Yacy
HaJIaTH CYOKOHIIECIIO IIEBHOMY KOJIY OCiO.

3 ornsgy Ha BUKIAJIEHE, HE BHUIAJIKOBO, IO Ha JOTOBIP KOMEPIIHHOI
cyokoHntiecii BiamoBigHo 10 4. 2 c¢T. 1119 K Vkpainu momumprorThCs HOPMH, IO
PeryJIIoI0Th JIOTOBIP KOMEPIHHOI KoHIecii, ski BctaHoBieHl 1K VYkpainm, skiio
1HIIIE HE BHIUIMBAaE 3 0coOMMBOCTEH cyOKkoHiecii. OCKIUIbKM 3aKOHOJIABCTBO
BCTAHOBJIIOE JJIsl JOTOBOPY KOMEPIIIHHOT KOHIIECli 000B’I3KOBY MHUCHMOBY (hOpMY, TO
1 YKJIaJaHHSA JOrOBOpPY KOMEpLIMHOI CyOKOHIECli Tak camMO TOBHHHO OyTH
3a(iKkcOBaHO B MUCHMOBIN (hopmi. JloroBip KoMepIiitHOiI cyOKOHIIECIT HE MOXKE OyTH
YKJIQZIEHU} Ha OUIbII TPUBAIMM CTPOK, HIXK JIOrOBIp KOMEPLIMHOI KOHLIECIT, Ha OCHOB1
SAKOTO BIH YKJIQIa€ThCA. SIKIIO AOTOBIp KOMEPLIHHOT KOHLIECI] BUBHAETHCS HEAINHUM,
HEJIACHUM € 1 YKJIaJICHUH 11a HOTO OCHOBI JIOTOBip KOMEPITIHHOT CyOKOHIIEC].

TakuM dYHMHOM, IOpUAWYHA JOJS JOTOBOPY KOMEpIIIHHOI CyOKOHIIECiT
0e3rocepeIHbO OB’ s13aHa 3 FOPUAUYHOIO JI0JICI0 IOTOBOPY KOMEPIIMHOI KOHIIECIi, Ha
OCHOBI SIKOT'O BiH YKJIQJA€ETHCS. 32 JOTOBOPOM KOMEPIIHHOT CYOKOHIIECTT KOPUCTYBaY
BUCTYyIIa€ B pOJII BTOPUHHOIO TIPABOBOJIOJAUIBLISL, a JApyra CTOpOHa - B poil
BTOPHMHHOI'O KOpHCTyBaua. HagaHi Ha OCHOBI JOTOBOPY KOMEpIMHOI CyOKOHIIEeCIi
BUKJIIOYHI TIpaBa € TMOXIIHMMH BIJ IpaB, HAJaHUX KOPHUCTYBadyy 3a OCHOBHHUM
JIOTOBOPOM, a iX 0OCST HE MOXKE IMEepPEeBUIIyBaTH IpaB Kopuctypada [3, c. 295]. ¥V
npomy Bunanaky LK VYkpainu 3akpimitoe mpuHIUI, BIAMOBIAHO 0 SIKOTO HIXTO HE
MOXKe TiepenaTH Ouible mpaB, HIX Mae caMm. CrpaBii, KOPUCTYBad OTPUMYE Bif
MPaBOBOJIOAUTBIIS TIEBHUN OOCAT TIpaB 1 mepeaaTH CyOKOpHCTyBady Il TpaBa B
Ou1bIIOMy 0OCs31 BiH HE Mae mpaBa. ToMy MEepeBUILEHHS 00CATY MOBHOBAXKEHb, SIKI
HaJa€ KOPUCTyBad IHIIM CTOPOHI 3a JOTOBOPOM KOMEPLIHHOT CyOKOHIECii, €
MOpYIIEHHSM 000B’sI3KiB KOPUCTYBaya 3a JJOTOBOPOM KOMEPIIIIHOI KOHIECI].

Bigmosimao 10 4. 3 cr. 1119 IIK Vkpainu BTOpUHHUI KOpPUCTyBad Hece
BIJIMOBIATBHICT, O€3MOCepeIHbO Mepe]] MPaBOBOJOAUIBLIEM 3a 3aBAaHy HOMY
IIKOAY, Xo4ya 1 He rmnepedyBa€ 3 HHUM Yy MpSAMUX JOTOBIPHUX BIJHOCHHAX.
BignoBiganeHICTE TIepes] MPaBOBOJOAUIBIIEM 3a 3aBAaHy IIKOAY KOPHCTyBad Ta
CcyOKOpHUCTYBa4 HeCyTh coiigapHo. CofiapHa BiMOBIIAIBHICTh 3aCTOCOBYETHCS, K

85



NpaBujo, B pa3l HEMOJUIBHOCTI MpeAaMeTa 3000B’s13aHHs. 3a 3araJilbHUM IPABUIIOM,
SKII0 B 3aKOHI a0o0 JOroBOpi BIJCYTHS CHeElllajibHa BKa3iBKa IIOJ0 0OCATY
COJIITAPHOTO O0O0B’SA3KY, KOKEH 3 OOP)KHHUKIB - KOPUCTYBau Ta CyOKOpHUCTyBad Hece
000B’s130K y piBHiM yacTii. [lpu cominapHiil BiAMOBIaIbHOCTI MPABOBOJIOIICIb Ma€
paBO BUMAaraTd BIJIIKOTyBaHHS IIKOJIM YacTKOBO a00 y MOBHOMY 0OcCs31 SIK Bij
KOpHCTyBaya Ta CyOKOpHUCTyBaya, Tak 1 Bil OYyIb-KOTO 3 HHX OKpPEMO.
BinmikoayBaHHs IIKOJM B MOBHOMY 00CSI31 KOPUCTYBaue€M MPUIUHSIE OOOB’ 30K
nepes MpaBoOBOJIOAUIBIIEM. AJle B TAKOMY pa3l KOPUCTYBAad Ma€ MPaBO Ha 3BOPOTHY
BHUMOTY 10 CyOKOpHCTYyBaya y piBHIHM 4acTIll, SKIIO 1HILIE HE BCTAHOBJIEHO JOTOBOPOM
abo 3aKOHOM, 3a BHUpaxyBaHHSIM YacCTKH, sKa Tpumagae Ha Hboro. KopucryBad y
IIbOMY BHUIIQJIKy HEce BIJIMOBIIAIBHICT, HE JWIIE 3a MpPaBUILHUNA BUOIP
cyokoprcTyBaya, a ¥ 3a Horo nii [4, c. 33]. IIpu uboMy mnpaBoBa KOHCTPYKIIi,
3anponoHoBaHa B 4. 3 cT. 1119 crarti LIK Ykpainu, Mae cBOIo JIOTIKY: 1 KOPUCTYBaY 1
cyOKOpHCTYBa4 HAJILJIEHI OTHUM OOCSTOM IpaB, 110 MepeaHl iM IPaBOBOJOALIBLIEM
(npsiMo  abo  omocepenKoBaHO), TOMY OOMABAa MOXYTh 3aBAaBaTU UIIKOAU
MIPaBOBOJIOAIBITIO.

OCKIJIbKH  JIOTOBIp KOMEPIIIHHOT CyOKOHIIeCii € TOXIJHUM BiJ JOTOBOPY
KOMEPIIIIHOT KOHIIECIi, BU3HAHHS OCTaHHBOT'O HEJIIMCHUM TATHE 32 COOO0I0 IOPUINYHI
HACHIAKKA 1 JJIS JOTOBOPY KOMEPIIHHOT CyOKOHIECii. AJie BH3HAHHS JOTOBOPY
KOMEpIIIHHOT CyOKOHIIeCli HeAIMCHUM MOKe B1AOyBaTHUCA 1 B 1HIIMX BHIMAJAKaxX - y
pa3l IEpEeBUIICHHS KOPUCTyBaueM IIpaB, IO HOMy IiepelaHl 3a JOroBOPOM
KOMEpIIHHOT KOHIIEeCIi, a TaKOX y pasi, KOJU JOTOBIp KOMEpPIIHHOI cCyOKOHIIeCii
VKJIAQJEHUH Ha OUIbII TPUBAJIMKA CTPOK, HIK AOTOBIp KoMepuiiHOi koHuecti. LK
VYKpaiHu HE BCTaHOBIIIOE CTPOK, HA SKUH MOXE YKJIAJaTUCS JOTOBIP KOMEPIIHHOI
cyOkoHIiecii. BogHouac BpaxoByro4M, IO BiH Ma€ MOXIAHUI XapakTep, CTPOK MOro
Iii HE MOXE MEepPEeBUIIYBaTH CTPOK /il JOTOBOPY KOMEpIIiitHOT KOHIleCli. Y pa3si
JOCTPOKOBOTO TMPUIUHEHHS JOTOBOPY KOMEPLIWHOI KOHIECii mpaBa 1 000B’SI3KH
NEPBUHHOTO KOPHUCTyBaya MOXYTh MEPEHTH A0 BTOPUHHOTO KOpUCTyBada. Ajie
TaKkuil mepexij npaB He € aBTOMAaTUYHUM. [IpaBoBoIOAIEIIL MOXKE BIAMOBUTHUCS BIJ
OpUNHATTS Ha cebe mpaB 1 000B’S3KIB 32 JOTOBOPOM KOMEPIiHOI cyOKoHIecli. Y
TaKOMYy BHIMAIKy JIOTOBIP KOMEPIIHHOI CyOKOHIECli MPUIIMHSIE CBOE Mit0. Ale 1ie
NPaBUJIO Ma€ TUCIO3UTUBHUI XapakTep 1 MOKe OyTH 3MIHEHO B CaMOMY JOTOBOpI
KOMepIIiHOT KoHIecli. Hampuknaa, y AOroBopi MOXYTbh MICTUTHUCS TOJOKEHHS
IOJI0 MEPEX0/ly TAKOTro MpaBa aBTOMATHUYHO ab0 Ha MEBHUX YMOBax, abo CTOCOBHO
3a00pOHHU MEepexo/ly MpaB Bijl BTOPUHHOTO KOPUCTyBaya J0 MEPBUHHOTO. AHAJIOTI4HI
npaBWiia MOXYTh OyTH mependadeHi 1 MO0 PO3IpBaHHS JOTOBOPY KOMEPIHOT
KOHIIECIT B TOMY pa3i, KOJU 1€l CTPOK Yy JOroBOpi HE BH3HAueHMH. [IutaHHsa X
COJIIIapHO BIAMOBIAAILHOCTI AOKJIAHIIIE PETYMIOEThCs CT. 541- 545 11K Ykpainaw.

TakuM 4yuHOM, TOrOBOPOM KOMEPIIiIHOI KOHIIecli Moxke OyTH mependadeHo
IpaBO KOPUCTyBada JO3BOJISITH I1HIIMM OCO0aM BHUKOPHCTAHHS HAJaHOTO HOMY
MPABOBOJIOJUIBIIEM KOMIUIEKCY MIpaB ab0 YacTUHM KOMIUIEKCY MpaB Ha yMOBax
JIOTOBOPY KOMEpIIIHHOI cyOKoHIlecii. JloroBip KoOMepIiiHOI CyOKOHIeCii - 1ie
JIOTOBIp, BIJMIOBIIHO JI0 SIKOT'O KOPUCTYBay 3000B’sI3aHUM TIepeiaTu CyOKOpHUCTyBady
BECh KOMIUICKC TpaB a0 iX 4YacCTUHY, OTPMMAHUX HHUM BiJI MPABOBOJIOJIIBIA 3a
JIOTOBOPOM KOMEpIIiHOIKOHIIeCli. B pe3ynbTari ykiageHHs ITOTOBOPY KOMEpPIiHOL
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CyOKOHIIeCII  KOpPUCTyBad IO  BIJHOIIEHHIO JI0  CyOKOpHCTyBada  CTae
IPABOBOJIOTBIIEM.
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Yepneza Bimanii Mukoaaitosuy

00KMOp 10PUOUYHUX HAYK, O0YeHm, npogecop
kagheopu npusamnozo npasa Kuisecokoeo
HAYIOHAIbHO20 eKOHOMIYHO20 YHIeepcumemy IMeHl
Baouma I'emvmana

KOPMOPATUBHI IOrOBOPU B YKPAIHI: MMHYJIE, CYYMACHE
TA NPUAOELLHE

Y mpaBoBOMY peryiioBaHHI KOPIOPATHBHHUX BIIHOCHH, SK HAroJjolIyBaB
JOKTOP IOPHJIWYHHUX HayK, mpodecop, akamemik HarioHanpHOI akajgeMii IpaBOBHX
HayK YKpaiHu, 3acly’)KeHWH isd Haykd 1 TexHiku Ykpainu B. B. Jlyns, nenami
OinbIie Baru HaOyBarOTh KopnopamusHi dozosopu [1, c. 151].

Po3BuTOK 3aKOHOJABCTBA Ta HAYKOBOI JYMKH YKpaiHM 1100 KOPIOPATUBHHUX
JIOTOBOPIB TOpiK OyB MpPEACTaBIEHUM B OJIHIM 31 CIEIaIbHUX YEPBHUX PO3BIIOK,
30KpeMa, IiJl Yac KPyIJIoro CTONy CTY/IEHTIB, aCMIPAHTIB, MOJIOIUX BUYEHUX, HAYKOBO-
NeJaroriyHyuX MpaIiBHUKIB 3aKJIajiB BUILOT OCBITH Ta HAyKOBHX YCcTaHOB «IIpaBHHUI
ctyaii Bacuns IBanoBumya CuHalChKOTO: MPaBO KOPHOpaliii B yMOBaX BOEHHOTO
cTaHy», 1o BigOyBcs Ha Jlenb Koncturynii Ykpainu B KuiBcbkoMy HallloHaJbHOMY
e€KOHOMIYHOMY YyHiBepcuteTi imMeHi Bamguma ['etpmana [5, c. 46-50]. Ilporte mics
IIbOTO 3aKOHOAABEIlb HEPa30BO MOAM(]PIKyBaB HOPMATHBHO-NIPABOBI AaKTH, IO
BCTAHOBITIOIOTh MOKJTUBICTh YKJIQJIEHHSI KOPTIOPATUBHUX JOTOBOPIB.

[To-mepmie, #aerbcss Tpo yxBaieHHS 3akoHy Ykpaiam «[Ipo axmionepHi
ToBapucTBa» Bix 27 mumHs 2022 poky, 3rigHO 3 kUM 4. 1 cT. 7 3akoHy YKpaiHu
«IIpo ToBapucTBa 3 OOMEXKEHOI Ta JOJATKOBOIO BIAMOBIJAIBHICTIO» OyJ0
MOJICpPHI30BaHO, 30KpeMma, ii BHKJIAJAeHO B Takid penakiii: «JloroBip, 3a sSKuUM
YYaCHUKHU TOBAPUCTBA 3000B’S3yI0ThCS PEai30BYBaTH CBOI MpaBa Ta MOBHOBAXKEHHS
NEeBHUM YMHOM a00 YTpUMyBaTHCS BiJI iX peanizamii (gaji — KOpIOpaTUBHUI
JIOTOBIp), BUMHSETHCA B MUCHBMOBIM (opmi. KoprnoparuBHuii noroBip Moxe OyTu
OIIaTHUM a00 Oe30ruIaTHUM. [[0AaTKOBUMHU CTOPOHAMHU KOPIOPATUBHOTO JOTOBOPY
TaKOXX MOXYTh OyTH caMme TOBApUCTBO Ta TpeTi ocodbu. KoprnopaTuBHU TOTOBIp,
KWW HE BIAMOBIA€E IUM BUMOTaM, € HikueMHUM». Kpim Toro, cT. 7 3akoHy Ykpainu
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«IIpo TOBapucTBa 3 OOMEKEHOI Ta J0AATKOBOIO BIAMOBIAAIBHICTIO» OYJIO
JOTIOBHEHO 4. 7, BIJMOBIJHO JO SIKOi CTOPOHM KOPIOPATUBHOTO JIOTOBOPY B3MO3I
o0Opatu TpaBo, 3a YMOBU JOTPUMaHHs MpUNUCiB 3akony Ykpainu «IIpo MixHapomHe
MIPUBATHE TIPABOY.

[To-npyre, B HOBOoMy 3akoni Ykpaimm «lIpo aximioHepHI TOBapUCTBa»
3’aBunacs cr. 29 «KopmopatuBauii goroBip». lle o3Hawae, mo 3aKOHOABEIH
BIJIMOBHCSI BiJl TMIOBHOTO Ta CKOPOYEHOTO HAWMEHYBaHHSI I[OTO KOPIIOPATUBHOTO
JIO0TOBOpY, IO (¢irypyBamu B Ha3Bi cT. 26-1 mepmoro 3akony Ykpaiam «IIpo
aKL1OHEpHI TOBAapHCTBa», a TAKOXK Yy 4. | TOi caMoi CTaTTi 3ralaHOro0 HOPMAaTUBHO-
IPaBOBOTO AKTA.

[IpuHariiHO Pe30HHO HArajaTH, 10 «JIOTOBIp MK aKI[IOHEpAMHU TOBAPUCTBA»
— 1€ MOro KOJMIIHSA 3aKOHOJABYa Ha3Ba, a <JIOTOBIp MIXK aKIIOHEpaMH» — IIe
CKOpOYEHE HaliMEHYBaHHS TaKOT0 KOPIIOPATUBHOTO JI0TOBOPY.

HuHi B KOJ1 KOPHOpPAaTUBHUX IOPUCTIB MOCTAE MHUTAHHS, YA € BUIPABIAHUM
Take 3aKOHOJaBYe pilleHHA? AJke B YMHHOMY 3akoHi Ykpainu «IIpo akiioHepHi
TOBapuCTBa» 30ipHe HalMeHyBaHHA («KopmopaTUBHMI [OTOBIp») IILOTO BHUAY
KOPIOPATUBHUX JIOTOBOPIB BKAa3ye JIUIIE HA BiJCYTHICTh HA3BH, KA BIATBOpIOBaia O
Horo cBoepigHicTh. Ha sxanb, aHaIOT19HANA TiAX1 YTUIEHUH B CT. 7 3aKoHy YKpaiHu
«IIpo ToBapucTBa 3 0OMEKEHOIO Ta JOJATKOBOIO BIAMOBITATEHICTION.

Uu € Bopanumu HOPMU-ACPIHIIIT «KOPIOPATUBHUN JOTOBIPY», MO (GITYpPYyIOTh:
a) y 4. 1 ct. 29 3akony Ykpainu «IIpo akmionepni ToBapuctBa»; 0) y 4. 1 ct. 7
3akony VYkpainm «[Ipo ToBapuctBa 3 OOMEXKEHOIO Ta  JIOAATKOBOIO
BIIMOBIAQIBHICTION? BiamoBib Ha IIe¢ MUTAHHS JOIJIBLHO 3°SICYBaTH 3 OIJISAY Ha
CHpaBXHIM (YHKI[IOHA LMX AaTUIOBUX HOPM HAIIOHAJBLHOTO KOPHOPATUBHOIO
npaBa. bingbmiicte npunuciB cr. 26-1 nepmioro 3akoHy Ykpainu «IIpo akiioHepHi
TOBApUCTBa» OYJIO MEPEHECEHO HAa OCHOBI ICTOPUYHOTO JIOCBITY, IO CKJIaBCS B HAIIN
JepkaBl 3a 4yac (PyHKIIIOHYBaHHSI 3aKOHOJIaBCTBa y I cdepl. Y NpUNAICHTHbOMY
PE30HHO MPOJIOBKYBATU CTY/IIOBAaHHS AMHAMIKHM 3aKOHOJ/IaBCTBA Ta HAYKOBOI JYMKH
VYkpainu mom0 KOprnopaTUBHUX JOTOBOPIB.

OTxe, HUHI KOPIOPATUBHI IOTOBOPH PE30HHO PO3TIIAIATH y TaKUX aCTIEKTax:
1) sk MOTY’XHI MPaBOB1 3aCO0M CaMOPETYJIIOBAaHHS KOPIOPATUBHUX BITHOCHUH; 2) 5K
OJTHOMMEHHY BHUOIPKOBY HaBUYaJbHY IWUCIUIUIIHY IPYroro (MaricTepchbKoro) piBHSA
BUIIOI OCBITU. [lpumipomM, CTyAilOBaHHS YHIKaabHOI BHOIPKOBOI HaBYAIBHOI
mucrutuTiag «KoprmopaTuBHI T0TOBOPH» CTasio MOJUBUM 13 2019 poky B omHOMY 31
CTOJMYHUX 3aKjajiB BUIIOI OCBITH, 30KpeMa, y KuiBcbkOMy HalllOHAJILHOMY
€KOHOMIYHOMY YHiBepcuTeTi iMeHi Bamuma ['eTbMana y MeXax OCBITHBO-
npodeciitHoi nporpamu «lIpuBaTHe MpaBoy.
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5. Uepnera B. M. Po3BUTOK 3aKOHOJIaBCTBA Ta HAYKOBOI JIyMKH YKpaiHU IIOAO
KOPIIOPAaTUBHUX JOTOBOPIB. [Ilpasnuyi cmyodii Bacuna léanoseuya CuHaiicbkozo: npaso
Kopnopayiti 8 ymo8ax 80€HHO20 cmawy: 30. MaTep. KPYIJIOro CTOJIy CTYJICHTIB, acIlipaHTIB,
MOJIO/IMX BYCHHX, HAYKOBO-TIEIarOTIYHHX MPAIIBHUKIB 3aKJIa/1iB BUIIOI OCBITH Ta HAYKOBHX
yctanoB (M. Kuis, 28 uepBus 2022 poky). Kuis: KHEY, 2022. C. 46-50.

IlImedghan Onena

O00KMOpKAa WPUOUYHUX HAYK, NPOhecopKa, NPoBGiOHULL
HAyKo8ull CnispoOimuuK 800y 3axucmy npae
inmenexkmyanvroi énacnocmi H/{I IB HAIIpH Ykpainu

AOroBIPHI NOPYLWEHHA ABTOPCbBKOIO NMPABA | CYMIDKHMX
nPAB

[TocuneHHst  €BpoiHTErpaliHUX MpoleciB B YKpaiHl MOpuU3BEId  JIO
NPUIIBUIIICHHS pedopMyBaHHS 0aratboxX raixy3eld, BKJIIOYAlOYM 1 CBepy IpaBa
1HTeNeKTyanbHOi BiIacHocTi. 3 1 ciuHs HaOyB umHHOCTI 3akoH Ykpainu «IIpo
aBTOPChKE TPaBO 1 CyMIXKI IpaBa», SKUM CYTT€BO 3MIHUB ICHYIOYl MIIXOAU IO
BPETYJIIOBAaHHS MPAaBOBIHOCHMH y Il cdepi. 3a3Hanu 3MiH 1 GOpMH Ta yMOBH
BUKOPUCTaHHA 00’ €KTIB aBTOPCHKOTO MpaBa 1 CyMDKHUX IMpaB. [IpoTe BHHHKae
notpeda 3yNMHUTHCSA Ha HOBALISX 3aKOHOAABCTBA, MPUCBAYEHUX MOPYIICHHIO MpPaB
Ta 1HTEpECIB Cy0’ €KTIB aBTOPCHKOIO IMpaBa, Ikl BUHUKAIOTTh B HACJIIJIOK MOPYIICHHS
YMOB JIOTOBOPIB.

Tak, ogHMM 13 MOPYIIEHHb aBTOPCHKOTO TMpaBa Ta CYMDKHHUX IpaB
3aKOHOJIaBellb BH3HAB BUKOPUCTAaHHA 00’€KTa aBTOPCHKOTrO ImpaBa abo 00’ekTa
CyMDKHUX TMpaB, SKIIO Taki Jii HE MAMAAarTh MiJ nependadeHi UM 3aKOHOM
BUMAJKA BIILHOTO BHUKOPHUCTAHHS OO ’€KTIB aBTOPCHKOTO TMpaBa ab0 00 €KTIB
CYMDKHUX TIPaB, 3 JI03BOJTy Cy0’ €KTa TaKUX Mpas, ajie 3 OPYIICHHSIM YMOB, Ha SKUX
Takuid J03BUT1 OyJ0 HagaHO (TEPEBUIICHHS MEper0aueHOro JI0rOBOPOM THPAXY,
BUKOPUCTAHHSA 00’€KTa CIIOCOOOM, HE Mepe0aueHUM JIOTOBOPOM, MOPYIICHHS YMOB
myosiuHOT irnen3ii Tomo) (1. 3 4. 2 cr. 53 3akony Ykpainu «IIpo aBTopchke mpaBo i
CyMiXHI mipaBa»). Buxoasiau 13 3MicTy JaHOT HOPMU, MOBA HIe PO MOPYIIICHHS YMOB
JIOTOBOPY 11010 BUKOPUCTAHHS 00’ €KTIB aBTOPCHKOTO MpaBa Ta/abo CyMIXHUX IpaB.
HopMatuBHe 3akpimieHHS Takoro pi3HOBHJY MOPYILIEHb MpPaB € 3aKOHOJABYOIO
HOBEJIOIO, SIKY CJIiJl OLIIHUTH MTO3UTUBHY, OCKIJIbKM MOPYIIIEHHS aBTOPCHKOTO MpaBa Ta
CYMDKHHMX TIpaB BIIOYBA€ThCS HE JIMIIE y MO3aJ0TOBIPHUX BITHOCHMHAX (HAEMIKTHUX
MpaBoOBIJHOCHHAX). Tako OUTbIIICTh KpaiH-y4acHUIs €C y CBOEMY HALlIOHAIbHOMY
3aKOHOJIAaBCTBl MOPYILIEHHS YMOB JOrOBOPY IIOAO BUKOPUCTAHHA 0O €KTIB
aBTOPCHKOTO IpaBa Ta/ado CyMIXkHUX MPaB BIAHOCUTH J0 MOPYILIEHHS IUX MPaB.

Tak, HanpukiIaa, MOJbCHKUNA 3aKOH MPO aBTOPCHKE MPABO 1 CyMIXHI MpaBa y
cT. 116 BCTaHOBIIOE KPUMIHAIBHY BiAMOBIIAIBHICTh 32 PO3MOBCIOJIKEHHS TBOPY 13
MOpYyLIEHHSIM yMOB Takoro nowupeHHs (Ustawa z dnia 4 lutego 1994 r. o prawie
autorskim 1 prawach pokrewnych. Dz. U. 1994 Nr 24 poz. §83).
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Bonnouac, Tak camo sk ¥ B YKpaiHi, TOpYIIEHHS JiIeH311 Ha BUKOPUCTAHHS
TBOPIB i € HEHAJIE)KHUM BHUKOHAHHSIM JOTOBOPY, 110 CBOEID UYEPIOI0 TIATHE 32 COOOI0
[UBIILHO-TIPABOBY  BIAMOBIJAIBHICTh MMOPYIIHHMKA. Y TakoMy pasi JileH3iap,
B1IMOBITHO 110 cT. 79 3akony [lonbmi «IIpo aBTOpCchKe MpaBo 1 CyMiXHI MpaBay Mae
MpaBO BUMAraTH:

-  TPUNUHEHHS MOPYIICHb;

- YCYHYTH HACJIJIKU TOPYIICHb (HAIPUKJIIA, IJITXOM 3HUIIICHHS BC1X HE3aKOHHO
CTBOPEHHX KOITii MPOTPaMHOTO 3a0€3MEUCHHS );

- BIIIIKOAYBAHHS IIKOJIW, CIOPUYUHEHOI TMOPYIIEHHSAM, IUIIXOM CIUIATH
MOJBIMHOI BIAMOBIHOT BHUHArOpoOJH, sKa Hajexaraa O NpPaBOBIACHUKY 3a
HaJaHHS 3r0JM Ha BUKOPUCTAHHSA TBOPY HA MOMEHT MOJAHHS BUMOTH, a0o
IIISXOM CIDIaTH KOMIIEHcAIlll, BH3HAYE€HOI BIJIOBIIHO JO HOJ0KEHb
[uBiasHOTO KOekcy ITonbii (Ha BUOIp MpaBOBIACHUKA);

- mepeaayl BUTOJM, OTPUMAHOI BHACIIJIOK MOPYIIECHHS.

Boanouac, sik 3a3Ha4aroTh MOJILCHKI (DaxiBIll 3 aBTOPCHKOTO MpaBa, JIIEH31iHI
YrOIW YacTO MICTATh KOHKPETHI TIIOJIOKEHHS Ha BHITQJIOK IOPYIICHHS YMOB
J0TOBOPY. 3a3BUYail 1€ MOJKJIMBICTh PO3IpBaHHS JOrOBOPY B OJHOCTOPOHHBOMY
MOPSIIKY Ta MPUITMHEHHS HAaJIaHHS B3a€EMHHX IOCIYT 3a JOTOBOPOM (HAINpUKIIAL, HE
HaJJaHHSI OHOBJICHb MPOTPAMHOTO 3a0e3neueHHs). TakuMu TOTOBOPaMH TaKOXK MOXKE
OyTu mependavyeHuii 000B'SI30K CIUIATU HEYCTOWKH CTOPOHOIO, SIKa HE BUKOHYE a0o
BHKOHY€E HEHAJICKHUM YHHOM 3000B'sI3aHHS 32 JIOrOBOpoM [1].

Boanouac # mosibchKka cyjioBa MpakThka chopmyBaia IPaBOBI MO3HUIIIT 00
3MICTY JOTOBOPIB y cdepl aBTOPCHKOrO MpaBa 1 CyMIXHUX MpaB, a TAKOXK, IO CI1
BB@)XATH MMOPYIIEHHSIM YMOB JJOTOBODY.

Tak, nanpukman, cyn Jlom3ss y cBoeMy pillleHHI BKa3aB, 110 BPaxoBYIOUHU
0COOJIMBOCTI aBTOPCHKHUX JIOTOBOPIB, cHOCIO IX YKJIaJE€HHS Ta CyO’€KTIB, SKi
YKJIaaloTh Ii JOTOBOPH, CyJ BHUXOAMB 13 TOTO, IO XO0Ya Ceph BHUKOPUCTAHHS
MMOBUHH1 OyTH YiTKO 3a3HAYEHI B JJOTOBOPI, ajie AKII0 CIOCI0 BUKOPUCTAHHS TBOPY HE
BU3HAYCHO, BIH IOBUHEH BIJANOBIIATH XapakTepy Ta METI TBOpPY Ta NPUMHATIH
npaktuii. [le o3Hayae, 1O CTOPOHM MOXYTh HE WYITKO BH3HayaTH cdepu
BUKOPUCTaHHS, 1 B I1IbOMY BHUIAJKy 3aCTOCOBYETHCS TMPABUIO aBTOHOMHOIO
TAYMau€HHs, 10 MICTUTBhCS Yy 4. 2 cT. 49 3akoHy Mpo aBTOPCHKE IMpaBo, sKa
JOMOBHIOE moJioxkeHHs cT. 65 LK TTombmmi.

['oBopsiuM Mpo BIANOBIAAIBHICTH 3a MOPYIICHHS YMOB JOTOBOPIB, TOPEYHO
3BEpHYTHCA A0 3MicTy 1. 2 4. 1 cr. 55 3akony Ykpainu «I[Ipo aBTOpCBHKE IpaBo i
CYMDKHI TpaBa», B SKOMY 3aKOHOAABEIb BUPIMIMB MiAKPECIUTH PI3HUIIO MIX
NEePBUHHUMH Ta BTOPUHHUMHU CYy0’€KTaMH aBTOPCHKOTO IpaBa Ta/ab0 CyMIKHHUX
npaB, siKi HaOyIM MalHOBUX IpaB Ha BIAMOBIIHI 00 €KTH Ha MiJCTaBl MPaBOUYMHY
(minen3ii) abo 3akoHy. Tak, 0ocoOu, SIKUM HaJaHO BUKJIIOYHE MPABO HA BUKOPUCTAHHS
00’€KTIB aBTOPCHKOTO MpaBa Ta/ab0 00’€KTIB CyMDKHUX MpaB Ta/abo sKi MaroThb
IpaBO Ha OTPUMAHHS YaCTKU BUHArOpOJIU 3a BHUKOPUCTAHHS 00 €KTIB aBTOPCHKOTO
mpaBa Ta/ab0 00’€KTIB CYMDKHMX TIpaB, IS 3aXHCTy CBOiX IpaB Ta/abo
OXOPOHIOBAaHUX 3aKOHOM IHTEpPECIB JIMILE Y MEXKax JOTroBOpYy 13 Cy0 €KTOM
aBTOPCHKOTO MpaBa ab0 Cy0’€KTOM CYMDXKHHUX MpaB BiJl IPOTUIIPABHUX MOCATaHb
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OyI1b-sIKOT TPEThOi 0COOM Ha MpaBa TAKOTO JilleH31aTa abo MpaBa OTpUMyBaya YaCTKH
3a3Ha4€HO1 BUHATOPOJM.

Cnip 3BepHYTH yBary Ha Te, 10 3aKOHOJAaBELb HABEJICHUM ITyHKTOM 3aKOHY
BHIC TEPMIHOJIOTIYHY HEY3TOJKEHICTh: Y 4. 2 cT. 5, 4. 2 ¢T. 12 3akoHy 3aKpiIuIieHO,
10 MaifHOBI IpaBa Ha TBIp MOXYTh OyTH INepelaHi Ha MiJCTaBl «IIPABOYUHY» abo
3aKOHY, BojHOYac y I. 2 4. 1 c1. 55 3akoHy MoBa Bxe e mpo «aorosip». Oxpim
IIbOTO, CJIIJT BpaXOBYBaTH, IO y 4. 2 CT. 48 3aKOHY HABOAUTHLCS MEPEJIiK MPABOYMHIB
IIOJI0 PO3MOPSKAHHS MalHOBMMH IpaBaMu Ha 00 €KTH aBTOPCHKOro IpaBa abo
00’€KTH CYMDKHUX TIPaB 1 «JOTOBIpP» II€ JIUIIE OJIMH 13 JTOKYMEHTIB, 110 MOXE OyTH
MIJCTABOI0 3IMCHIOBATH PO3MNOPSIHKEHHS MaWHOBMMM MpaBaMH Ha 3a3HAYeHi
00’ €KTH.

Take BUOKpeMJIEHHS CyO’€KTIB BHUIAETbCS 3ailBUM, OCKUIBKM BTOPHHHI
cy0’€KTH aBTOPCHKOrO MpaBa Ta/ad0 CYMDKHHUX IpaB, MO-Neplle, MiANagaloTb Mija
3arajJbHUN TEpMIH Cy0’ €KTIB IIMX IpaB, 3a3HayeHud y 0. 1 4. 1 ct. 55 3akony, a mno-
Jpyre, BOHM MOXYTh JIISITH BUKIIOUHO B MEXaxX BU3HAYEHUX Y JIOTOBOpi (JTiIeH311), a
3MICT LMX JOKYMEHTIB B KOXXHOMY KOHKPETHOMY BHUIAJKy Oyle pI3HUN, K U
Croco0u BUKOPUCTAHHS TOTO UM 1HIIIOTO 00’ €KTa aBTOPCHKOTO TpaBa.

[lono 3acTocyBaHHs CaHKLIN 3a MOPYLIEHHS YMOB JOrOBOPY, OKPIM THX, ILO
BH3HAUYCHI y TAKOMY JOTOBOP1 a00 SKIIO BOHM HE BU3HAYEHI, 3aKOHOJABeIb y 4. 2, 3
cT. 55 3akoHy Hajae CremiaibHl MIMPOKI MOXKIUBOCTI (OKpiM monoxeHb [IK
Vkpainn) sk cy0’ekTy, uui mpaBa Oyiau TMOPYIIEHI BHACHIJIOK HEHAJEKHOTO
BUKOHAHHS YMOB JIOTOBOpPY, Tak W CyAy, Bpasl po3MIsly Takoi CIOpaBH CyJOM Ta
MPUTATHEHHS BIAMOBIIHOT 0COOM 10 IOPUAWYHOI BiAnoBinansHOCTI. [IpoTte, moTpidben
yac Juisi (popMyBaHHSI BIJIOBIAHOI CYJOBOiI MPAKTUKUA 13 3aCTOCYBaHHS TOrO 4YH
IHIIOTO TOJIOXKEHHSI CT. 55 3akoHy Bpa3l MOPYIIEHHS YMOB JOrOBOPIB y cdepi
aBTOPCHKOTO IpaBa 1 CyMI>KHHX ITpaB.
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Aeopcvka Onexkcanopa Cmenanisna

00KMOpKa 10pUOUYHUX HAYK, npogecopKa,
3asidysauka Kagheopu iHmeneKkmyanivbHoi 61ACHOCMI,
IHGhopmayilino2co ma KOpnopamueHo2o npasa
JIbBi6CcbK020 HAYIOHALHO2O YHIBEpCUMEmMY IMeH]
leana Opanka

AOroBoOPU B PEXXUMI AIA CITI

OCKITbKM TOBRXHMM HAayKOBUHM 3axiJ TPUCBAYCHHM mam’ATi Kopudes
yKpaiHChbKOi LMBUITICTUKH Bomomumupa BacwiboBuya Jlyisg, Kinbka CIIB Mpo
JIronuny, Buenoro, moro Buurens.

3HaHHA — K 1 HeOeca — HaJleXKaTh yCiM. BUKIIagaHHs — MUCTEIITBO BiJIJIaBaTH.
Ili BHCIIOBM TIOBHOIO MIPOI CTOCYEThCS HEMEPecIyHOi OCOOMCTOCTI, BYEHOTO,
nenarora, Mmoro Buurens — Bonoaumupa BacunboBuua Jlyis. S 6yna cTyaeHTKORO 1
Maja 4yJ0BY MOKJIMBICTb HABUATUCA y Mpodecopa, 3roJoM il HOro KEPiBHULITBOM
npairoBajia HajJ KaHJIWJATChKOIO Ta JIOKTOPCHKOIO JHCEpTallisiMU, MpalioBajia Ha
kadenapi, sKoro 3aBimyBaB Bomogumup BacuiapoBu.

Cymuo — 6 ciuas 2021 poxy Bomogumup BacunboBud BifiHIIOB y 3acCBITH.
Taka ¢imocodis xkurta. Ane mam’ath npo Buwmrtens cBitia sk CBiTIOK Oyna 1s
JIronquHa!

BiaTBoptoBatu odimiiini  perami mepex mnpizBumem B.B. Jlymes — 1e
KOHCTaTyBaTh (akT OQIIIHHOrO BHU3HAHHS HOT0 HAYKOBHX 3aciIyr — JOKTOP
IOpUJIMYHUX HayK, ripodecop, akaaemik HAIIpH Ykpainu, 3acinyxeHuit 114 HAyKH 1
TexHIKK Ykpainu. TpuBanuii nepiof xutTTs Bonogumupa BacuiaboBruua 1oB’si3aHuii 3
JIbBIBCHKMM YHIBEPCUTETOM. 3 BepecHs 1962 poky no ceprneHb 1996 poky npairoBaB
Ha Kadeapi MUBLIBLHOTO MpaBa 1 MpoIecy — JIOIEHT, npodecop, 3 BepecHs 1976 poky
no cepneHb 1996 poky — 3aBigyrouuii 1ier0 kadeapor. Y 1968-1971, 1977-1980
poKax — JeKaH rpuaudHoro ¢gakyiabreTy JIbBIBCBKOTO YHIBEPCUTETY iMeH1 IBaHa
O®panka.

ITig #ioro xepiBHHUITBOM 3axmimeHi 10 JOKTOPCHKHX 1 35 KaHIMIATCHKHUX
aucepraiii.  ABTOp COTEHb HAyKOBHUX IIpallb 3 MpoOJeM  IMBLIBHOTO,
rOCIOAaPCHhKOTO, KOPIIOPATUBHOTO TIpaBa. AJie UM HE CKaXKeIll yChoro mpo Buuterns,
npo Jlioguay. CBiTiamii po3yM, ICTUHHA IHTENIT€HTHICTh, TOJICPAHTHICTH, TakKa
HEOIlIHCHHA pHca SK TOTOBHICTH JOIMOMOITH YCIM 1 KOXXKHOMY, XTO 3BEpPHYBCS 3a
JOTIOMOTO, KHUTEHCbKa MYIpPICTh, MOPSAAHICTb, CKPOMHICTb, LIMpPa TOCTUHHICTH,
BeJIMYE3Ha KUTTETOOHICTh, KPEMiHb IyXy Ta ¥ yChOro HE Mepemiyunl. A 1e muypa
m000B /10 YKpaiHCBKOi HaApOJHOI ICHI, 3HaB ix Oarato, JIIOOMB CIIBaTH,
HalymoOneHimi: «OW opaiu XJOMIll HUBY, BUOpPAIH SPMO...», «OH y momi Tpu
KPUHUYEHBKH, TIOOMB KO3aK TPH 1BUMHOHBKHU. .. )».

CKiTbKH ychOro MoXHa 6yi10 HaBuntHcs y Buntens! Himenpkuii noer Moranu
Bonbdranr ['eTe ka3aB, 110 J10AMHA 3aBXKAN HABYAETHCA JIUIIE Y TUX, KOTO JHOOUTH.
Ti, y SKMX MU BUMMOCS, NMPABUIILHO HA3UBAIOTHCS BUMUTEISIMHU, aJieé HE BCAKUHU, XTO
BUNTh HAC, 3aciyroBye 1e iM’s. Bomogumupa BacwiboBnua moOWiv CTyIEHTH,
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MOXKJIMBO 3 JIETKOTO ocTpaxy mepen Ilpodecopom, sikuil HIKOIM HE JO3BOJSB COO1
MiJBULIYBaTH TOJIOC, MOBYATH SKOTOCh HEBJAAXY, IIO0 TMOTaHEHbKO 3HAB ICIUTOBI
nuTaHHsa. Aje TIHMOOKI 3HaHHS, BMIHHS MpodeciiiHO JOHECTH iX 10 OyIb-aKoi
ayIUTOpii, CHpPaBEIIMBICTh, HEYNEPEIHKEHICTh BHUKJIMKAIN CIPABXKHIO, 1CTHHHY
moBary.

Buureni, Ha xaib, MOMUAPAIOTh, alie X KHUTH MPOJIOBKYIOTh KUTH. [Ipobremu
IIMBUIBHOTO, TOCIIOJaPCHKOT0, KOPHOPATUBHOTO TpaBa, pobora Ham [[uBiibHHM
KOJIEKCOM, COTHI1 cTaTei, MoHorpadii, MiIpyJYHHKIB, BUCTYIIIB HA HAYKOBUX 33aX0JIaX,
3axXUIIEH] MiJl KepIBHULTBOM MIpodecopa KaHIUAATCHKI Ta JOKTOPCHKI AMCEpTarlii,
Jiep>KaBHI 3BaHHSI 1 HAropoju, BIAMOBIIAIbHI MOcaau — yce e mpo Bomogumupa
BacunboBuua Jlyns. SIk yacto poOOTH 4YMTaNMCs, MaTepialid TOTYBajUCs, HOTATKU
pobwucs mia cTykiT kouic! JIbBiB — IBaHO-®DpankiBebk — KuiB... [loporu..., KoMych
JOTIOMOI'TH, KOTOCh HABYHUTH, aJie HE MPOBYUTH YU MMOBYUTH.

['pyHTOBHI HayKOBi JOCHII)KEHHS BYEHOTO HE BTPAyalOTh aKTYaJbHOCTI 1
ceoroani. [Ipodecop posrismaB MexaHi3M MPaBOBOTO PETYJIOBAHHS SIK TaKWM, 10
BKJIIOYA€ IIMPOKE KOJO TMPaBOBHX 3aco0iB: HOPMU MOpai, 3BHUYAi, HAYKOBI
JTOKTPWHM, aKTH 3aCTOCYBaHHs mpaBa, AediHimii, Qikmii, mpezymmiii Tomo [1, c.
282]. Barome Miciie y 11bOMy MeXaHi3Mi BIJIBEJIEHO ITUBIILHOMY TOTOBOPY. JlOroBIp
BIIHOCUTHCA JIO0 TMPABOBHX aKTIB I1HAWBIAYyAJIBHOTO XapakTepy 3 BEIUKUM
PEryJIATUBHHM IIOTEHIiaoM. YW MOXKHA Ha3BaTH SKHICH I1HIIWNA, aHDK JOTOBIP
MPaBOBUN 1HCTUTYT, SKOMY NPOTATOM THUCSYONITh NPUIUIUIOCH CTIIBKA YyBaru
3aKOHOMAABISIMH, (i1ocopamMu, €KOHOMICTaMu 1 mpodeciiiHumu topuctamu? bes
nepeOIbIIIEHHS MOXHA BIAMOBICTH — Hi. KOHCTpyKIliss AOroBOpY IPOHHUKAE Yy BCI
chepu EKOHOMIYHOTO Ta JYXOBHOTO KUTTA CYCHIJIbCTBA. Y HHUHIMIHIX YyMOBax
0COOJIMBO 3pOCTa€ POJb JIOTOBOPY SK YHIBEPCAIbHOI Ta HAWAOLUIBHINIO! MPaBOBOL
dhopMu onocepeIKyBaHHS PUHKOBHUX BiHOCHH [1, ¢. 289].

[{i aktyanbHi 171ei, OOrpyHTYBaHHs, OaueHHs JIATJIM B OCHOBY HHU3KH TMpallb
BYEHOTO 3 MpPOOJIEMATHKU JOTOBIpHOTO TMpaBa: KOHTpakTH y NiANPUEMHMIIBKINA
TISTTBHOCTI, TPUY1 MepeBHIaHl; 3000B’A3aJIbHE MPABO: TEOPIs 1 MPAKTHUKA; PO3ALIH Y
YUCJACHHUX BHUJAHHAX akaJeMmMidyHuX KypciB «lluBiapHE mpaBo», HAYKOBO-
MPaKTUIHUX KOMEHTapsx [{MBiapHOTO KOJEKCy YKpaiHu.

3 BENUKOI TEIUIOTOK 3TaayeThCsl KOXKHA 3ycTpid 3 Bomomummpom
BacunpboBuueM 4YM TO B HOro KHiBCHKOMY KaOiHETi, CKPOMHOMY, aji¢ TaKOMY
TOCTUHHOMY, YW TO, II€ y JIbBIBCBKUH TeEpiof, Y TOCTUHHINA Tpodecopcrkiii ocenl,
KyJIY 3aIpoITyBajiCs 4ieHU KadeapH 1 KOKHOMY (4 TO «3€JIEHOMY» aCHUCTEHTY 4H
y>K€ MacTUTOMY BHUKJIajauy) OyJia mpodecopcbka yBara, HIMpe CI0BO, YU TO 3€JeHa
3aTHIlHA Jja4a, JIe TeX BIAOYBaJIMCS HA 3aIPOLIEHHS TOCIofaps «BHI3HID» 3aCiIaHHS
kadenpu. 3 KO)KHUM POKOM TaKi MOMEHTH BIJAAISIOTHCS, & CIIOTAIU PO HUX CTaIOTh
ycCe TeIUTIIITUMU.

3 Hemni3HaHUX HaMu HeOecHUX BUCOT, Bonoaumupe BacunboBuuy, 3Haiite, 1110
MU 3aBXJIM 3 JIIOOOB’I0, IIAHOKO 1 BIAYHICTIO MaMm’ sTaTUMEMO Ipo Bariri KUTTEBI
ypoku!

[Ipo yHiBepcalbHICTh, THYYKICTh IHMBUIBHOTO JOTOBOPY SK pETyisTOpa
BIIHOCHH CTOPIH CBITYUTh MOr0 3aCTOCYBaHHS y HOBHX cdepax, 30Kpema y
uuppoBoMy cepenoBuili. Tak 3akoHom Ykpainu «IIpo CTUMyIIOBaHHS PO3BUTKY
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1MpoBoi eKoOHOMIKM B YKpaiHi» [2] 3akpilIeHO HOBI JOTOBIPHI KOHCTPYKIIi, 110
3acTOCOBYIOThCS B pexuMi Jist Citi: rir-koHTpakTt (cr.cT. 17-24 3akoHy); JOTOBIp
Ipo HeposroyiomieHHs (CcT. 26 3akoHy); JOTOBIp MPO YTPUMAHHS BIJT BUYMHCHHS
KOHKYpeHTHUX Ail (cT. 27 3akoHy). 3 HaAOpaHHSIM YMHHOCTI MMM 3aKOHOM HH3Ka
3miH Oymm BHeceHl ¥ y LIK Ykpainu [3]. Lle, 30kpema, qonmoBHeHHS 10 4. 1 cT. 641
KOJIEKCY, 3aKpiluleHHs HOBOI ¢T. 65071 — 3aneBHenns mono gorosopy, iHmm. Binrak,
srimao 4. 1 cr. 641 IIK VYkpaiau, OpoIo3uIli€l0 YKIACTH JOTOBIP €, 30Kpema,
nokymeHTH (iHdopmarlis), po3MiIIeH] y BIIKPUTOMY JOCTYIIl B Mepexi [HTepHeT, ski
MICTATh ICTOTHI YMOBHU JIOTOBOPY 1 MPOIO3UILII0 YKJIACTH JOTOBIP HAa 3a3HAUYEHUX
YMOBax 3 KO)KHHM, XTO 3BEPHETHCSI, HE3aJICKHO BiJl HAIBHOCTI B TAKUX JOKYMEHTaX
(indopmMariii) eJIEKTPOHHOTO MIHUCY.

3rinHo ct. 1 3akony «IIpo cTHUMymIOBaHs...» TIr-KOHTPAKT BHU3HAUEHO SIK
IIMBUIHLHO-TIPABOBUI JOTOBIp, 32 SKUM TiIr-CIeIlialicT 3000B’S3Y€ThCS BUKOHYBATH
poboTu Ta/ab0 HajaBaTH MOCIYTH BIAMOBIIHO A0 3aBaaHb pesujaeHTa is Citi sk
3amoBHUKA, a pe3usieHT i Citi 3000B’A3y€ThCA OIUIAUYyBaTH BHKOHAHI PoOOTH
Ta/ab0 HamaHi MOCIyrd 1 3a0e3medyyBaTd Tir-CHEIIaNICTy HaJeXHI YMOBH IS
BUKOHAHHS pOOIT Ta/ab0 HagaHHS TMOCAYr, a TaKOX COIlladbHI TrapaHTii,
nepenbaueHi po3auiom V. mporo 3akoHy. Buxopsunm 3 1mpOro BH3HAYEHHS Ta
CHUCTEMHOTO aHaJi3y HOPMATHBHUX MPUIHCIB 3aKOHY, TIT-KOHTPAKT MOETHYE Yy COO1
O3HAKH ITUBIILHOTO JOTOBOPY Ta €JIEMEHTH TPYIOBOTO N0T0BOpY. Ha rir-cmemiamicra
MOTIMPIOIOTHCS HU3KA TapaHTIN MO0 TPUBAIOCTI poOOYOTo Yacy 1 4acy BiIMOYUHKY
(ct. 21 3akoHy), TaKOXK coIianbHi rapaHTii (CT.cT. 22, 23 3aKony).

Binrak, rir-koHTpakT HaOyBa€ XapakTepy KOMIUIEKCHOTO  JOTOBOPY
MiXTamy3eBoro xapaktepy. OJHOYACHO Tir-KOHTPAKT € MPABOBOKO IMiJCTABOIO MJIS
HaOyTTS Ta PO3MOJLIY IMPaB 1HTEIEKTyadbHOI BJIACHOCTI Ha 00 ’€KT, CTBOPEHHH Yy
3B’SI3Ky 3 HWOTO BUKOHAHHSAM. 3rigHO CT. 24 3aKkoHy OCOOMCTI HEMailHOBI MpaBa
IHTEJIEKTyaIbHOI BJIACHOCTI Ha O0’€KT, CTBOPEHUU y 3B 53Ky 3 BHUKOHAHHSM TiT-
KOHTPAaKTy, HaJeXaTh Tir-CHeIiaigicTy, SKUA CTBOPUB Takui 00’€kT. MaiHOBI X
IIpaBa 1HTEJIEKTyaIbHOI BJIACHOCTI Ha Takui 00’ekT Hanexkath pe3uaeHty Jis Citi,
SKAA € 3aMOBHHKOM 3a TIr-KOHTPAaKTOM, SKINO IHIIE HE IepeadadeHo Tir-
KOHTPaKTOM.

Sx BUIUMBAE 31 3MICTy CT. 26 3aKOHY 3a JOTOBOPOM TPO HEPO3TOJIOMIECHHS
¢daxiBentb abo 1HmIAa 0co0a 3000B’S3YEThCS HE PO3TOJIONIYBATH KOMEPIIIIHY
TaEMHUIIO Ta/abo0 iHIy KoH(imeHmiiHy iHGopmamrito pesuaenta [lis Citi abo
ctocoBHO pesuaenta [is Citi. Takuil AOroBip yKiIagaeTbcs y HMUCBMOBIM (opwmi,
Xoua y 3aKOHI HE BHM3HA4Y€HI IPaBOBI HACTIJIKH HEIOTpUMaHHS (HOPMHU JIOTOBOPY.
Od4eBHIHO MiIATAIOTh 3aCTOCYBAHHIO TPABOBI HACHIAKKA HEAOTPUMAHHS MPOCTOI
nUChbMOBOT  (popMu  J0rOBOPY, BcTaHOBIeHI Hopmamu cT. 218 IIK Vkpainw.
BunaeTscst AOIITPHIM BCTAHOBIICHHSI HIKUEMHOCTI JIOTOBOPY y pa3i HEAOTPHUMAHHS
oro mucbMoBOI ¢dopmu 3 orisaay Ha cdepy 3acTOCyBaHHS Ta cCrHerudiky
NPaBOBITHOCHH 3 JIOTOBOPY.

3rimo cr. 27 3akoHy 3a JOTOBOPOM TIPO YTPUMaHHS B BYHMHCHHS
KOHKYPEHTHUX il ¢axiBenb 3000B’S3Y€ThCS YTPUMYBATHCS BiJl BYUHCHHS
KOHKypeHTHuX Aii mono pesuaeHta [is Citi. Takuii IOToBip € BIAIUIATHEM Ta
BUMHSETHCS Yy TNHCbMOBIM (opmi 0Oe3 3a3HaueHHsS NPABOBUX HACHIAKIB il
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HEJOTpUMaHHA. Y IIbOMY pa3i TEX JOLUUIBHUM OYyJI0 OM BCTAaHOBJIECHHS HIKUYEMHOCTI
JIOTOBOPY y pa3i HEAOTPUMAHHS MMCEMOBOI (popMH.

Ha 3a0e3nedeHHs BUKOHAHHS 3a3HaYEHUX JOTOBOPIB BCTAHOBICHUN MeXaHI3M
KommeHcamii (ct. 25 3akony). Jlorosip mpo HEPO3TOJOMICHHS MOKE BCTaHOBIIIOBATH
KOMITeHcalito Ha KopucTh pesumeHta [is Citi y pasi posrojomieHHs (axiBiem
iH(popMartii 3 0OMexxeHHM TOCTYIoOM. Tofl K y TOTOBOPI PO HEKOHKYPEHITIO Taka
KOMITCHCAIIS BCTAHOBIIOETHCSI HA KOpUCTh (axiBig. OCKUIBKM yMOBa TMpo
KOMIICHCAaIo € JoroBipHoro, To pe3ugeHt [is Citi, sk poOOTOmaBelb, HABPSA YU
Oyne 3aIlikaBJICHHMM Yy BCTAHOBJICHHI KOMIICHCAII HAJEKHOTO Ta CIPABEIIUBOTO
po3Mipy Ha KOpUCTH (axiBIill. | HaBMaku, y JOrOBOPi MPO HEPO3TOJIOMICHHS PE3UICHT
His Citi Oyne 3aiikaBieHUN y BCTaHOBJIEHHI BHCOKOTO PO3MIpPy KOMIIGHCAIlll Ha
CBOIO KOpHCTb. Tomy sl 30amaHCyBaHHS 1HTEpECiB CTOPIH Yy IHMX JOrOBOpax
TOIIILHUMH OyiaM OU 3aKOHOAAaBYl 3aMOODKHUKA MOYKJIMBUM 3JI0BKHUBAHHSIM II0J10
¢daxiBig. TakumMu Moriaum O OyTH TpaHMYHI CyMH KOMIICHCAIlli 3 TMPHUB’SI3KO 0
BUHATrOpOAM (paxiBIisl YU MIHIMAJIBHOTO pO3MIipy 3apoOITHOT IJIATH.

Ha cworomni B Peectpi  Hin.City 3apeectpoBani 504 pe3uaeHTH B
opraHi3aliifHo-IpaBoBiii (opMi TOBapHucTBa 3 OOMEXKEHOIO BiAMOBiganbHICTIO. He
JTUBIITYNCH HA BOEHHHH cTaH, y 2022 porii ix 3apeectpoBano 428 1 76 3 mouaTtky 2023
POKYy.

OTxe, [HOroBip SK yHIBepcajdbHa KOHCTPYKI[iSE MPUBATHOIPABOBOTO
pPETyJIIOBaHHS AaKTUBHO TPOHUKAE B yCi chepH CYCHIIbHUX BIAHOCHH, HAJal04Yu
IITUPOKI MOXJIMBOCTI HWOTO CTOPOHAM JJIsi CaMOPETYJIIOBAaHHS 3 ypaxyBaHHSIM iX
1HIMBIAYaJIbHUX MMOTPEO Ta IHTEPECIB.

Cnncok BUKOPHCTAHMX JJKepet:

1. Bomogumup BacunboBuu Jlyns. Cioyxy mepom cBoiii BiTumsni. Bubpani mpari. {o 80-
piuus BiJ AHS HApOPKEHHS Ta S0-piyds HAYKOBO-TIEAArOTiYHOI 1 TpoManckkoi misutbHocTi. K. H/I
MPUBATHOTO TIpaBa 1 mianpueMHuUITBa iMeHi akanemika @.I". bypuaka HAIIpH Vkpainu, 2013.

2. Ilpo cTuMyNIOBaHHS PO3BUTKY LUGPOBOi €KOHOMIKM B YKpaiHi: 3akoH YKpaiHH Bif
15.07.2021. URL: https://zakon.rada.gov.ua/laws/show/1667-20#top

3. HuBinsauit koneke Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/435-15#n3187

4. Peectp His.City. URL: https://city.diia.gov.ua/registry/residen

I'eiiny Pycnana Mukonaiena

KaHoOuOamxa 1opuouyHUX HayK, 0OYeHmKa, 3a8i0y8auKa
Kagedpu yusinorno2o npasa llpuxapnamcokozo
HAYIOHATbHO20 YHIgepcumemy imeni Bacuns
Cmecghanuka

NMPABOBA NPUPOOA OOroBOPY NPO HABYAHHA Y 3AKNAAI
BMLLOI OCBITMU

Bignocunu Mix 3akianoM BuIoi ocBiTH (Hagam — 3BO) ta 3q100yBaduem BUIIOT
OCBITM Ha CBOTOJIHI HOCSTh BUKIIOYHO JIOTOBIPHUW XapakTep, IO IiITBEPIKYE
He3arnepeyHy ICTHHY, IO caMe JIOTOBOPH 3a CBOEIO CYTHICTIO € €IMHOIO TPABOBOIO
($hOopMOI0 MAPTHEPCHKUX B3aEMUH. 3aKOHOAABYMM MIATPYHTSAM JOTOBIPHUX BITHOCHUH
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Mk 3BO 1 3100yBaueM ciyryroTh HOpMH 4. 16 cT. 44 3akoHy Ykpainu «[Ipo Buiry
OCBITY» [2], sIKl 3aKpIIUTIOIOTh MOJIOKEHHS TIPO Te, 1110 MIJCTaBOIO Ui 3apaxXyBaHHS
0co0OM Ha HABYaHHS € BUKOHAHHS BUMOT YMOB MPUHOMY Ha HaBUaHHS ISl 3100yTTA
BUIIOT OCBITH, TPAaBWJI NPUHOMY Ta YyKIaJaHHS JOTOBOPY MPO HABYAHHS MK
3aKJaJI0OM BHWIIOI OCBITH Ta BCTYMHUKOM (3a ydacTi OaThKiB a00 3aKOHHUX
MPEACTAaBHUKIB — JJI1 HEMOBHOJITHIX BCTYMHHKIB), B SKOMY MOXYTh OyTH
JeTai30oBaHl MpaBa Ta OOOB’S3KM CTOPIH BIANOBIZHO 1O THUIIOBOI (opmu,
3arBepkeHoi KaGinerom MinicTpiB YkpaiHu.

BaxxnmuBo HarojmocwtH, MO0 TpakTUKa 3aTBEP/KCHHS THUIIOBUX JIOTOBOPIB,
SAKUMHU OIOCEPEIKOBYIOTHCSl BIIHOCHMHU MK HaBUYaJbHUM 3aKJIaJOM 1 3700yBayem
Oyna 3amouatkoBaHa me y 2002 pormi, koau Hakazom MOH VYkpainu Ne 183 Bif
11.03.2002 p. Oyno 3arBepmkeHo TumoBuid JOTOBIp MPO HABYAHHS, IIJATOTOBKY,
NepeniiIroTOBKy, MiABUINEHHS KBamidikaiii adbo Mpo HaJaHHs JOJATKOBUX OCBITHIX
noCJIyT HaBYabHUMU 3akianamu [3]. Ha 3miny upomy aorosopy Iloctanosoro KMY
Bix 19 cepnusa 2015 p. Ne 634 Oyno 3arBep/keHO TUIOBUI JOTOBIp MPO HaJIaHHS
OCBITHIX TOCIYI MK BHIIMM HaBYAJIBHUM 3aKiaJoM Ta (Pi3UYHOI (FOPUIUYHOIO)
ocoboro [4]. Bxazanumu nmoroBopamu perymoBanucs BigHocuHu MK 3BO i
3m00yBadeM, SIKIIO OCBITHS MOciyra ¢iHaHCyBajacs 3a PaxyHOK KOIITIB (DI3WIHUX
a60 ropuanuHux 0ci6. ChOrOJHI TOTOBOPOM, SIKUM OIOCEPEIKOBYIOTHCS BITHOCHHU
Mk 3BO 1 3mo0yBauem, € JloroBip mnpo HaBUaHHS, THUIOBAa (opMa SKOTO
3arBepkeHa [locranoBoro KMV Ne 735 Bin 19 cepriasa 2020 poky [6]. Jorosip mpo
HABYaHHS YKJIAJA€ThCsl HE3AJEKHO BiJ] TOro, XTO Oynae 3AiicHIOBaTH (iHAHCYBAHHS
HaBYaHHSA 3/100yBaya 1 €, K BUILUIMBAE 13 4. 16 cT. 44 3akony Ykpainu «IIpo Buiry
OCBITY», HEBIJI’€MHOIO CKJIQJIOBOIO JIJIsl 3apaxyBaHHS 0COOM Ha HaBYaHHS. 3 OTJISAY
Ha 3a3Havy€He, HAyKOBUI aHaji3 MPaBOBOI IPUPOAU LILOTO JIOTOBOPY € aKTyalbHUM.

JloroBip npo HaBUYAHHS YKJIAIAETHCS B MUCHMOBINA (opMi micias peKoMeHaarlii
BCTYIIHMKA JI0 3apaxyBaHHs. BigmoBimHo 10 4.l) m. 6 TumoBoi ¢opmu
JOCIIKYBAHOTO ~ JIOTOBOPY  3akjiaf, 3000B’S3aHUM  CTBOPUTH YMOBU  JUIS
O3HAlOMJICHHS BCTYIIHMKA Ta 3aKOHHOTO TIPEACTaBHUKAa 3 JIIEH31€I0 Ha
MPOBAKEHHSI OCBITHBOI MAISUIBHOCTI, cepTU(]IKaTaMH MNP0 aKpEeIUTAII0 OCBITHBOI
IporpaMu, MpaBUJIaMH NPUHOMY, BIJOMOCTSIMH NP0 OOCST MPHUIlOMYy 3a KOKHOIO
CHEILIaJIbHICTIO Ta OCBITHIM piBHEM, KUIBKICTIO MiCIlb, BUIUIEHUX JUIs BCTYIy Ha
N1IBTOBUX yMOBax. 3 ornsiay Ha Te, o JloroBip mpo HaBYaHHS YKIAAA€TbCA, MICI
peKOMeHaIlli BCTyMHUKA 10 3apaxyBaHHs 32 Pe3yJbTaTaMH BUKOHAHHS OCTaHHIM
YMOB Ta mpaBWiI BCTYMy 1 CBITYUTH, II0 HA 1€ MOMEHT BCTYITHUK HE TIJIBKH
O3HAMOMJICHWI 3 TMpaBWJIaMH TPHUIIOMY, a i BHUKOHAaB iX, 3akpimieHHsS 3a 3BO B
JIOTOBOpP1  TaKOro OOOB’SI3KY BHUAAETHCS HEJIOTIYHUM. Te 3K camMe MOXKHa
CTBEPJIXKYBaTH 1 II0JI0 BIIOMOCTEHN Mpo OOCST MpUMOMY 3a KOXKHOKO CIEHIaIbHICTIO
Ta OCBITHIM piBHeM. Ha Hamy nymKky, Taka iHpopMaliss € HEOOXIIHOK s
BCTYITHMKAa YM MOro 3aKOHHOIO TMpeicTaBHMKa Ha ertanmi BubObopy 3BO Ta
CIeL1aJIbHOCTI 1, BIATIOBITHO, 3aKPIIUIIOBATH 1iek 000B’s130k 32 3BO B [loroBopi mpo
HaBYaHHS HE Ma€ IMOTPEOH.

[cTOTHOIO YMOBOIO KOXKHOTO IIMBLIHHO-IIPABOBOTO JIOTOBOPY € YMOBa IpO
npeaMer. 3rigHo 3 m. 1 TumoBoi GopMH MPEeaIMETOM IOCIIAKYBAHOTO JIOTOBOPY €
HAaBYaHHS Yy 3aKiaji BUIIOI OCBITH. BapTo 3BepHyTH yBary Ha Te, IO YHHHE
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3aKOHOJABCTBO HE MICTUTH Je(iHilii TEepMiHYy «HAaBYaHHS» 1 HE PO3KPHUBAE HOTO
3MICT, HATOMICTh 3aKpIIUIIOE€ BHU3HAYEHHS TaKUX TEPMIHIB SIK «OCBITHIM MpOLIECY,
«OCBITHS JISUTBHICTBY», «OCBITHSI TOCIIyTa», «OCBITHS IMporpama». 3akoH YKpaiHH
«IIpo ocBiTy» [7] omepye TepMIHOM «IHKJIIO3MBHE HABYaHHs», SIKE BU3HAYAE€THCA
gyepe3 MOHATTS «CUcTemMa OCBITHIX mociyT (m.12 4. 1 ct.1), a B 3akoni Ykpainu «IIpo
BUIILY OCBITY» T€PMiH «CTYACHTOIICHTPOBAHE HABYAHHS BU3HAYAETHCS K IMIAX1T 110
oprasizanii ocsitaporo npouecy (m. 22' 4. 1 cr.1). Buknanene mae miacrTaBu uis
PO3AyMIB IIOAO JOIITBLHOCTI 3aCTOCYBaHHS TEPMIHY «HaBYaHHS» SK B Ha3Bi
JOCIIKYBAaHOTO JIOTOBOPY, TaK 1 I TO3HAYEHHS HWOTO TMPEAMETY, OCKLUIbKH
crieliaJibHe 3aKOHOJABCTBO, 1[0 PETVIAMEHTYE OCBITHIO MISUIBHICTH LIEM TEPMIH HE
BUKOPHUCTOBYE.

3 nuTaHHS BU3HAYEHHS MIPABOBOT MPUPOIU JOTOBOPY CBOIO MO3UIIII0 BUCIOBHUB
BC y mocranoBi BC KI'C Bix 07.07.2022 p. 31 cripaBu Ne 910/1801/21 3a3HauuBIIy,
10 TPaBOBa MPHUPOJIA IOTOBOPY BU3HAYAETHCS 3 OTJIALy HA HOTO 3MICT (2 HE Ha3BYy).
3 SCOBYIOUHM 3MICT MPABOBITHOCUH CTOPIH JIOTOBOPY, CYyJM MalOTh BUXOJUTH 3 YMOB
JIOTOBOPY, MOro OYyKBaJbHOI'O Ta JIOTIYHOT'O 3MICTY, 3 HaMipiB CTOpPIH camMe TOTO
JIOTOBOpPY, 3 TMPUBOAY SKOTO BUHUK CHIp, a TaKOX 13 TOTO, IO CTOPOHH
MPaBOBITHOCHH MAlOTh [iSITH J00pocoBicHO [8]. TBep/keHHS, IO OCBITHA
TISTBHICTB — 1€ cdepa MOCIyT Ha ChOTOHI € Oe33amepeuynum. CaMe TOMy B JOKTPHHI
[IMBUIBHOTO TIpaBa HAWUIONIMPEHINIO € AyMKa MpO Te, M0 MPABOBIIHOCHHU MIiX
3BO 1 3m00yBaueM — 1€ BiTHOCWHHU, SIKI BUHHMKAIOTH 3 MPUBOAY HAJaHHS OCBITHIX
MOCJIYT 1, BIAMOBIIHO, OIOCEPEAKOBYIOTHCS JOTOBOPOM TIPO HAJAHHS OCBITHIX
nocnyr [1, c.44]. BaxnauBo HaAroJOCUTH, IO YKIAJACHHSA IOTOBOPY IPO HAIaHHSA
OCBITHIX MOCIYT YAHHUM 3aKOHOJIaBCTBOM TAKOX IMepedadyeHo, aie sK J0JIaTOK 10
JloroBopy mipo HaB4yaHHs. JlOroBip Npo HaJaHHA IUIATHUX OCBITHIX MOCIYT
YKIAJa€ThCsl Y pasl, KOJU OIjlaTa HAaBYAHHS 3A1MCHIOETHCA 3a PAXyHOK KOIITIB
¢bi3uuHuX Ta/abo rpuandYHUX 0c10. Tumnora dhopma I0roBOpy 3aTBEpAKeHa HAKa30M
MOH Vxkpainu Big 07 Bepecus 2020 p. Ne 1113 [5].

HaBenene nae mijcraBu Jyisi BACHOBKY, IO JKEpeso (piHAHCYBaHHS HaBYaHHS
3m00yBada BWIINOiI OCBITH € IJCTaBOIO MJisi TpaHCHOPMYBAaHHS «HABYAHHSI» B
«OCBITHIO TIOCITYTY». BBaxkaeMo Takuil miaxi HEOOTPYHTOBAHUMH, OCKUTBKH T€, IO
(diHaHCYBaHHS 3IHCHIOETBCS 3a PAXyHOK BHIATKIB JEp>KaBHOTO ab0 MICIIEBOTO
OIO/DKETIB HE 3MIHIOE MPaBOBOi mpupoau BigHOocHH Mixk 3BO 1 3100yBavyem, CyTh
SAKUX — HAJAaHHS/OTPUMAHHS TUIATHUX OCBITHIX mociyr. HesamexxHo Bim mxepena
¢diHaHCYBaHHS JOTOBIp, SIKHM OIOCEPEAKOBYIOThCS BigHOocuHH MK 3BO 1
3n100yBauemM, € oraTHuM. OrjiaTa OCBITHBOI MOCIYTH, SIKa HaJa€eThcs 3100yBauy,
MOXKE 3JIMCHIOBATHUCA 3a PaXyHOK PI3HUX JDKEpeN: BHIATKIB JAEp>KaBHOIO abo
MICIICBOTO OFOJKETIB, KOIITIB IOPUIUYHOI 0coO0uM Ta/abo ¢iznyHOi 0oCcoOMm —
3aKOHHOTO TpeAcTaBHUKa 3700yBaya uyu camoro 3100yBaua. [lpu mpomy y pasi
(hiHaHCYBaHHSI OCBITHBOI MOCIYTH 32 PaXyHOK BHJIATKIB JEP>KaBHOTO a00 MICI[€BOTO
Oro/KeTIB Ui 37100yBada BHUIOI OCBITHM OCBITHS IMOciyra Oyne O€3KOIITOBHOIO,
onnak 3BO 3a i1 HagaHHS OTpuMye IUIaty 3 Oropkery. ToMy, BapTO MOTOTUTHCS 13
H.B. ®enopuenko, sfka CBOro 4acy 3a3Hauwia: «BHUAAETbCA  MOXKIIMBUM
KBaJi(pIKyBaTH BIIHOCMHH MIXK BY30M 1 CTYJIEHTOM-OIO/PKETHUKOM 3 MPHUBOIY
HaJaHHS OCBITHIX TMOCHYT $SK MaWHOBI. Takwii YMOBHBIJ JO3BOJISIE TPUUTH [0
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BUCHOBKY TMpO T, IO BIJHOCUHM MIDK 3a3HAYCHUMHU CyO’€KTaMH ITOBHUHHI
PEryJoBaTHCs LMUBUILHO-IIPABOBUM JOTOBOPOM 3 HAaJlaHHsS OCBITHIX mnociyr. B
IHIIOMY K BUMNAJKY CYTTE€BO MOPYLIYBATUMETHCA MPUHIIMII OJJHAKOBOCTI MPABOBOIO
pPEryJIIOBaHHS OJHOTUIHUX BimHocuH» [9, ¢.213]. Omxe, BigHOcHMHH Mixk 3BO i
3100yBadYeM € JIOTOBIPHMMH BIJHOCHMHAMH 3 HaJlaHHA TMOCIYT 1, BIJMOBITHO,
PETYIIOIOTHCS JOTOBOPOM IMPO HAJAAHHS OCBITHIX MOCIYT, AS(IHIIIIO SKOTO JOILIBEHO
3akpinuTH y 3akoH1 Ykpainu «IIpo Buiry ocBiTy».

[Ilomo TwumoBoro mOoroBOpy PO HAJaHHS ILIATHOI OCBITHBOI IMOCIYTH IS
MiATOTOBKY (DaxiBIIiB, TO aHAI3 HOTO MOJIOKEHb CBIYHTH, IO MPEAMETOM JOTOBOPY
PO HAaJIaHHS OCBITHIX MOCHYT € (piHaHCOB1 3000B’s3aHHs. Takui MiAXiJ, HA HaIIy
IYMKYy, HE BIANOBIJAE 3arajlbHOTEOPETHUYHUM HAMNPALIOBAHHAM IOJAO CYTHOCTI
JIOTOBOPY MPO HAJaHHS MOCIYT, MO3asiK MPEAMETOM I[i€l IPYIU IOTOBOPIB € HaaHHS
nocityru. JIo1aTKOBUM OOTPYHTYBaHHSIM CIYTY€ T€, 1110 BHECEHHS IUIATH 3a MOCIYTY
HE MOXe OyTH MPEeJAMETOM JOrOBOPY OCKIUIBKH, 3 YpaxyBaHHSM IOJIOXKEHb 4. 5 CT.
626 LIK Ykpainu, € Horo 1OpuJIU4YHOI0 03HAKOIO.

[TincymMoOByrO4YM, MOXKHA 3a3HAYUTH, 110 HOPMATHUBHE IMO3HAYEHHS JI0TOBODY,
SKUM OIIOCEPEIKOBYEThCS HAJaHHS OCBITHIX mociyr JloroBopoM mpo HaBYAHHS 3
J0JTATKOM JI0 HOTO y BHUTJISAI JIoroBOpY Mpo HalaHHS OCBITHIX MOCIYT, IPEAMETOM
SKOTO € (hiHaHCOBI 3000B’s3aHHs (HI3UYHOI/FOPHINIHOI OCOOM 3 OIUIaTH HAaBYAHHS
3m00yBada BHWINOI OCBITH BHUAAETHCS HEOOTPYHTOBAaHMMH Ta HE BIAMOBINA€E CYTi
3a3HAYCHMX BIJHOCHH. BigHocwHu, ski ckmamarotrbes Mik 3BO 1 3g00yBadem €
BIJIHOCMHAMU 3 HAaJaHHS OCBITHIX TMOCIYT, HE3aJIeXHO BiJ JpKepena (iHaHCYBaHHS.
[Ipu ubomMy, Akmio ¢GiHaHCYBaHHS 3MIMCHIOETHCS 32 PAXYHOK BUJATKIB JE€PKABHOTO
Yy MICLIEBOTO OFOJKETIB, TO MJisi 3J00yBaya 3a MM JOTOBOPOM HE BHUHHKAE
3000B’513aHb 3 OIJIATH OCBITHIX MOCTYT. SIKIIO OIUiaTa 3A1MCHIOETHCSA 32 PaxyHOK
KOIITIB (I3UYHUX Ta/ab0 IOPUAUYHUX OCiI0O, TO JOLUIBHO OOOB’SI30K 3 OIUIATH
JeTani3yBaTu B JOJATKY /10 JOTOBOPY MPO HAJaHHS OCBITHIX MOCTYT. Takuil JOroBip
€ OIUIATHUM Ta BIIHOCUTBHCA JI0 TPYIU IUBUILHO-MPABOBUX JIOTOBOPIB MPO HAJIaHHS
MOCIIYT.
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I'pabap Hamania Muxaiiniena

KaHOUOAmMKa IpUOUYHUX HAYK, OOYeHmMKd, 00YeHmKd
Kagedpu yusinbHO-npasosux oucyuniin Incmumymy
npasa JIb8i6CbK020 0epiHcagHo20 YHIgepCUmeny
BHYMPIWHIX CNPAB

UMBINIBHO-NMPABOBI ®OPMM PErynioBAHHA BIAHOCUH 3A
AOroBOPOM NPOKATY

Cporogni noroBipHI 3000B’f3aHHS LION0 Mepenayl MaiHa y KOPHUCTyBaHHS
MPAKTUYHO, 3aMOJIOHWIM IUBLIBHO-IPABOBI MpaBoBinHOCHMHHU. CBOIO HINly cepen
3a3HaYEHUX MPABOBIIHOCUH 3aifHSB 1 JOTrOBIp MpoKaTy. BperymtoBaHHS BiIHOCHH
1010 Tepefayul MaiHa y KOPHCTYBaHHS Oe3rocepeHbOo IepeOyBaloTh y TICHIN
3JIKHOCTI BiJ TOPSIIKY Ta YMOB JIOTOBOPY MPOKATY.

3aranom, TMpokaT — 1€ PI3HOBHJ MaWHOBOTO HailMy, TOMY HH3Ka HOPM
[uBiIbHOrO KOJEKCY YKpaiHM Npo MalHOBUN HaM MOIIMPIOETHCS 1 Ha JOTOBIP
npokary. BianosigHo a0 ct. 787 I{uBiIbHOTO KOACKCY YKpaiHM BHU3HAUYEHO, IO 3a
JIOTOBOPOM TPOKATy HalMOJaBellb, SIKUM 3I1ACHIOE MiANPUEMHHUIIBKY MiSUIBHICTD 3
nepelaHHs peyed y HailM, nepenae ab0 3000B’SI3y€ThCSA NEpeNaTH PyXomy pid
HaliMa4yeBi y KOPUCTYBAaHHS 3a IJIaTy Ha NeBHUMA CTPOK[1].

CropoHamu JOTOBOPY BUCTYIalOTh HailMad Ta HaliMOJaBelb 1 L€ MOXYTb OyTH
K IOpUIUYHI Tak 1 Pi3uyHi ocobu. Sk HaltMOmaBeIs Tak 1 HaliMad MalOTh 00OB’ SI3KH
OJIMH Tepe]] OJHUM SIK1 32 JOTOBOPOM IPOKATy 3000B’SI3yIOThCSI BUKOHYBATH.

JlocnmiKeHHsT TOrOBOPY MPOKaTy Ja€ MOMJIMBICTH BKa3aTH Ha T€, IO BIH €
JOTOBOPOM IPHUEHAHHS, 1110 3000B’sA3y€ HaltMOJ1aBlisl BCTAHOBJIIOBATH HE JIMIIE HOTro
TUIOBI YMOBM, $IKI MalOTh BpaxOBYBaTH IpaBa HailMayiB 3a3HAYECHUX Y
3aKOHOJIaBCTBI, ajie ¥ HeCTaHAAPTHI (POPMU YKIaJIECHHS I0TOBOPY MPOKATY.

Tak, y u. 1 ct. 634 IIK VYkpaiHu, 3akpilyieHO NpaBO YYaCHUKIB CaMOCTIHHO
CTBOPUTH CBOKO HecTaHJapTHY ¢GopMy JOroBOpy Ta BHOpaTtu 3a OakaHHSAM, CBIH
cnenupiuHul croci0 yKIIaJeHHs JOrOBOPY POKaTy.

Y naHuii Wac TpUpOLy JOTOBOPIB TpPHUETHAHHS MOKHA MOSICHIOBATH uepe3
MpU3My HOPMATHBHOI a00 JOroBipHOI KoOHIEMmii. Ha choromHimHii AeHb CBITOBa
[MBUIICTUYHA JIOKTPUHA HaJla€ TIepeBary JOTOBIPHIA MPHUPOJI  JOTOBOPIB
npueaHanuaA[2, c.141].
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bepyun 10 yBarum BHIl€3a3HAYEHE, XOYEMO BIIMITUTH, IO MPU YKIAJICHI
JIOTOBOPY MPOKATy MpeaMET MPOKaTy AOOPOBUIBHO BU3HAYAETHCS HaMaueM, a BXKe
CTPOK KOPHUCTYBaHHS € HOPMATHMBHO 3aKpIIJIEHUM, TOMY NpPH YKJIaJEHHI TaKOro
JIOTOBOPY 3aCTOCOBY€ETHCS SIK BOJIEBHUSBJICHHS HailMaua Tak 1 MOPAIOK HAJaHHS Y
KOPUCTYBaHHS TeBHUX TpenmMeTiB. CaMe 11e HAITOBXYE HAC Ha IYMKY, IO B OiIBII
BUTIIHUX yMOBaX IpH YKJIaJEHHI JOTOBOPY MpPOKaTy € 0coba, KoTpa MpPOIOHYE
JIOTOBIP.

B.B. Jlenuciok miag TOPSIKOM YKIAIEHHS JIOTOBOPY PO3YyMi€ 3aKOHOJIABUO
BU3HAYCHUI Ccrmoci® il CyO’€KTiB JTOTOBIPHUX MPABOBIJHOCHH, CIPSIMOBAHHN Ha
BUHUKHEHHS JJOTOBIPHOTO 3000B’s13aHHS Ta BU3HAUCHHS HoT0 3MicTy[3, ¢.306].

[Topsimox yKJaJeHHsS [OTOBOPY WPOKAaTy MPOXOAUTh MBI cCTafii, a came:
MPOMO3HUIIII0 YKIAaCTH Takuil noroBip (odepra) Ta 3roja I1HIIOI CTOPOHM Ha
VKJIAJEHHSI JOTOBOPY 3 BKazaHMMM yMoBaMmH (akuent). lle moB’si3aHO 13 TUM, 11O
JIMIIE OJfHA CTOPOHA BCTAHOBJIIOE YMOBH JIOTOBOPY a 1HIIA — MOTOKYETHCS 3 HUMU 1
1X BUKOHYE.

[lopinsemo nymky O.B. Jlexep mo, odepra y A0roBopi HNpUETHAHHS
BIJIPI3HAETHCS BiJ 3BUYAHOI odeptu. Ha piBHI 13 3araJbHUMU O3HAKaMH, SIKUMH
XapaKTepU3yeThes Oyb-sika odepTa, y I10roBopax MpHUeIHAHHS BOHA Ma€ CIeIialIbHI
00OB’sI3KOBI O3HAaKW: YycTajleHa (MOCTiHA) Ta cTaHmapTHa Gopma, a TaKoxX
YIBTUMATUBHUN XapakTep 3po0IieHoi mpomno3uilii [4, ¢.9].

CBoepigHUM I JIOTOBOPY MPOKATy € M Te, 10 B I[bOMY JOTr0BOpi odepTa €
myOJIIYHOIO, MA€ MICTHTH YCl ICTOTHI YMOBU JOTOBOpPY 1 OyTH CHpSIMOBaHOIO Ha
HIMPOKe KOoJo 0ci0. Takoxk, 3a3HayeHUil NOroBip MOXke OyTH y IBOX (opmax sk
peallbHUM Tak 1 KOHCeHCyanbHUM. Ha Bu3HaueHHs (opmu BIUTMBAIOTH AK Cam
MOMEHT YKJaJeHHS JOrOBOpPY TaK 1 3aCTOCYBaHHS JUIsi HOTO YpEryJIIOBaHHS
HEOJHAKOBUX TIPABOBHX HOPM.

Slkmio HaiiMopaBellb Nepefae HaliMadeBl pid Y MOMEHT YKJIAJEHHS JOTOBOPY -
1Ie peajbHuil JOTOBIp. SIKIIO K CTOPOHM MOCSATIIM Y3TO/DKCHHS 3a BCIMa ICTOTHUMH
yMOBaMHU JIOTOBOpY, TMepeAdayuBIIM Tepenadyy pedi y MaiOdyTHboOMy, TO 1€ -
KOHCEHCYaJIbHUIM JIOTOBIp, Y SKOMY MOMEHT BCTYIy JOTOBOpPY B CHIIy HE
OB’ SI3Y€ThCS 3 TIEpe/laHHsIM pedl Haiimauy. Lls nmepegava nmoBUHHA PO3TISIATUCS SIK
BUKOHAHHSI YKJIaJIEHOTO JOTOBOPY MPOKATy 3 00Ky HaliMoaaBLisi[S].

OxkpiMm 11KOTO, cama I(OHCprKLIi}I peanpbHOTO JIOTOBOPY, Mepeadadae, 1o
nepeaands pedi ado BUMHEHHSI 1HINOT Mii SK TO0JAaTKOBOI yMoBH (mo 3romu CT0p1H)
JUIA BU3HAHHA JIOTOBOPY YKJIQJEHUM O3HAua€e OJAHOYACHO 1 BUKOHAHHS OJHIEIO 13
CTOPiH CBOTO 00OB’SI3KY 3a JOoroBOpoM [6, c.160]. CnymHoro € nymka B.M. MapTus,
KOTPHUM CTBEPIKYBaB, IIO0 OCKUIbBKM JOTOBIp MOOYTOBOTO MPOKATY YKJIAJA€ThCS
[UISIXOM 3aII0BHEHHSI CTOPOHAMM BiJMOBIAHUX MYHKTIB «3aMOBJIEHHSI-3000B  SI3aHHS»,
dbopMa Ta 3MICT SIKOrO 3aTBEP/KEHI Y BCTAHOBJICHOMY 3aKOHOM MOPSJIKY, TO HOMY
npuTaManHa nucbMoBa dopmal7, ¢.147].

[Ipote, Ha CbOTOHIIIHIN AeHb TOOYTY€E JyMKa, 10 JOTOBIP MPOKATY MOXKe OyTH
SK TMCBMOBHMM TaK 1 yCHUW dYepe3 IIabJOHHE BUKOPUCTAaHHS (POpPM 3aKpITIICHHS
JIOTOBIPHUX YMOB.

[le miATBEpIKYETbCS 1 Yy HAYKOBO-NMPAKTUYHOMY KOMEHTapi A0 CT.787
[{uBinbHOTO KOAEKCY YKpaiHH 7€ BKa3aHO, [0 HAJaHHS Y THMYAaCOBE KOPUCTYBAHHSI

100



rpoMajsiHaM MpPeIMETIB MPOKaTy O(QOPMIIIOETHCS JIOrOBOPOM, 3a3BUYail, B YCHIH
dbopMi, KpiM BUMAJKIB, KOJIM TUIIOBI JIOTOBOPU BUMAararTh YKJIAJEHHS y MUChMOBIii
dbopwmi [6, ¢.356]

3araqoM, OCHOBHOIO yMOBOIO IIOJO0 VYKIAJEHHS JOTOBOPY TIPOKATy €
JOTPUMAHHS HAJIEKHOT ()OPMH JTOTOBOPY, Y3TO/KCHHSI Ta MPUUAHSATTS YYaCHUKAMH
JOTOBOPY MOTO ICTOTHHUX YMOB, II€ - IPEaMET, IiHa Ta cTpok. OKpiM IbOTO, IS
VKJIQZICHHS TOTOBOPY MPOKATy WOTO CTOPOHU MYCSTh JOCSTTH 3T0JH, 00 B IHAKIIIOMY
BUITAJIKy — IOTOBIP HE MOXE BBXKATHUCH YKJIaJIecHUM. BosieBUsBICHHS HaliMada MOXKe
3MIICHIOBATHCH YCHO, TUCHMOBO a TAKOXK 1 B €IEKTPOHHIN (hopmi.

[IpeameTn  mpokaTy  HamalOThCAd  TPOMAASHAM 32 TP sIBJICHHS
HUMU [acropTa TpoMaasiHUHA YKpaiHM 3 BIAMITKOIO TMPO TMPOMUCKY 1 3a
OIUIaTy BIAMOBIAHO 10 Aitouux TapudiB Ta BUMor llopsaky HagaHHS y TUMYacOBE
KOPUCTYBaHHS TPOMaJsHaM MPEIMETIB KYJIbTypHO-TIOOYTOBOTO TPU3HAYEHHS Ta
rOCIIOAPCHKOTO BIKUTKY.

BiiicbkOBOCTY>KOOBISIM ~ MpEeIMETH MPOKATYy BHUAAIOTHCA 32  HASIBHOCTI
MTOCBITYCHHS OCOOM YM JIOKYMEHTA, SIKMM MOro 3aMIHIOE, 1 IOBIIKK 3 MICIISl CITY>KOHU.
[IpeacTaBHUKaM MANPUEMCTB, OpraHizamiii Ta YCTAaHOB TIPEIMETH MPOKATy
BUJIAIOTHCS 32 NPT IBJICHHSA JIOBIPEHOCTI 1 JOKyMEHTa PO OIJIaTy paxyHKY 3a HaiM
peaMETIB TpokaTy[8].

OTox, mpeaMeToM JOTOBOPY TMPOKATy BHUCTYIAE pyxoma pid 3 METOI0
3aJI0BOJICHHS HEBUPOOHWYMX BIIACHUX MOTped, abo sl BUPOOHMYUX MOTPed MpH
YMOBI 3a3Ha4€HHSI TAKOTO MyHKTY Y CaMOMY JOTOBOPi MpokaTy. BiH € ABOCTOpOHHIM,
OIJIATHUM Ta CTPOKOBHM JIOTOBOPOM.

[lizcymoByrOUM BUIIE3a3HAUYCHE, MOXKHAa 3pOOMTH BHCHOBOK, IO JIOTOBIp
MPOKaTy MOYKHA YKJIQJaTH SK YCHO TaK 1 MUCbMOBO. [ OJJOBHOIO YMOBOIO JIOTOBOPY
MpoKaTy € Te, IO HalitMad HE MOXXE YKIajaTH JOTOBip MigHaiiMy 1 He Mae
MEePIIOYEProBOTO TpaBa Ha KYITIBJIIO pedi 110 MaB y KOPUCTYBaHHI 3a BKa3aHHUM
noroBopoM. HaitmoaaBelb, B CBOIO 4epry, 3a BIaCHUN KOIIT POOUTH KamiTaJbHUMA Ta
MMOTOYHHUI PEMOHT pedi SKI0 BOHA HE MOIIKO)KEHA 3 BUHU HaliMava.

Kpim 1nporo, BkazaHuii JOTOBIp Ma€ CBOEpiAHY (opMy yKIagaHHS dYepes
MPUETHAHHS JI0 3alpONOHOBAaHUX yMOB. OUEBHIHMM IIE € ¥ Te, M0 YKJIaJar0uu
JIOTOBIp TPOKaTy, HE 3aJeKHO YU YCHa 4d MHUChMOBa (hopma, B HHOMY OJHAKOBO
MICTUTBCS B OUIBIIIN HOro 4YacTUHI ITOJOKEHHS 3aKOHOJABCTBA, IO CTOCYETHCS
nepeaaydi peyi y KOPUCTYyBaHHS, MOBEPHEHHS pedl Ta BIAMOBIAANBHICTH y pa3i HeE
BUKOHAHHS YMOB JIOTOBODY.
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Sinuu JIro6omup Bacunvosuu

Kauouoam opuouyHux Hayk, 0oyenm Kageopu
KOHCMUMYYIHO20, MIJCHAPOOHO20 Mda
aominicmpamugHnoz2o npasa llpuxapnamcovrozo
HAYiOHANIbHO20 YHigepcumemy imeni Bacuns
Cmeganuka

OCOBJIMBOCTI NMEPEXPECHMUX JNILIEH3IN HA
BUKOPUCTAHHA BUHAXOAOIB 3A 3AKOHOOABCTBOM
YKPAIHM TA nonbLul

[utanHs HagaHHA TIEPEXPECHUX JIIEH31M 3aBXKIU OyJI0 aKTyaJlbHUM, B 1CTOPIT
ICHYIOTh YMCJICHHI BUMAJKA BCTAHOBJIEHHS HOBHUX BJIACTHUBOCTEH, (PYHKIIM paHiIie
BiIOMOTO BHMHAaxOJy Ta BJOCKOHAJIEHHS IiCHyrounx BuHaxomiB. «llepexpecne
JieH3yBaHHS € OcCOOMMBO TIOMIMPEHHM B TaKUX Taly3siX, SK TPaHCIOPT,
TeJleKoMyHikaiii Ta texHosorii. Hanpukmnan, xkommanii Apple 1 Microsoft MarTh
yroau TMpo ImepexpecHe JneH3yBaHHA 3 1990-x pokiB. Yroau MK JBOMA
TEXHOJIOTTYHUMH KOMIIaHISIMUA OXOILTIOBAJIA MMATEHTU HA TW3aiiH, PYHKIIlT TEXHIYHOTO
IPOrpaMHOTO 3a0€3MEUYEHHs TOLIO, @ B TMEBHUI MOMEHT OXOIUIIOBAIN Oyab-SKHii
MaTeHT, OTPUMaHU Oyab-sKOI0 3 KoMmraHii» [1]. [IpoTe mepexpecHe mileH3yBaHHS
Mae K TepeBaru, Tak 1 HEJOJIKH, 30KpeMa [0 TepeBar MO)KHa BiTHECTH: 1)
0o0’eqHAHHS BUHAXOJIB (TEXHOJIOTIM) Juisi pPO3pOOKH KIHIIEBOTO MPOAYKTY; 2)
MOKPAIICHHS B3aEMO/I1i MI>K KOMITaHIsIMU; 3) 3HUKEHHSI BUTPAT Ha pO3POOKY MEBHOTO
MPOJIYKTY; 3) OTPUMAHHS JOCTYIy IO HOBUX pHHKIB 30yTy. Cepen HEIOJIKIB
MEPEXPECHOTO JIIEH3YBaHHS BUIUISAIOTH: 1) TMepexpecHe JiLUEeH3yBaHHS MOXe

3MEHIIYBAaTU PO3MIp MPUOYTKY OAHIET 3 KOMMaHINA; 2) iHIIA CTOPOHA MOXE CTaTh
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KOHKYPEHTOM Yy BUKOPHUCTaHHI BHWHAaxXoJiB; 3) oJHA 3 KOMIIaHI MOXE CTaTH
3JICKHOIO BIJI 1HIIIOT KOMMAaHIi y 3B’ 513Ky 3 IIEPEXPECHUM JIi1IeH3yBaHHIM [2].

Ak Bimomo, 3akoH Ykpainu «IIpo oxopoHy mpaB Ha BHHAXoOIu 1 KOPHCHI
Mojen» nepeadavae, M0 BIACHUK MATEHTY 3000B’s3aHUM HagaTH A03BUI (BUIATH
JIIEH3110) Ha BUKOPHUCTAHHS BHHAX0Ay (KOPUCHOI MOJENi) BOJIOAUIBLIO II3HIIIE
BUJIAHOTO TATEHTY, SKIIO BUHAX1A (KOPHCHA MOJENh) OCTAHHLOTO MPU3HAYCHUMA IS
JIOCSITHEHHSI 1HINOT MeTH a00 Ma€ 3HAYHI TEXHIKO-€KOHOMIYHI MepeBaru 1 He MOXKe
BUKOPUCTOBYBATUCA 0€3 MOPYIIEHHS TMpaB BOJOJIIBI paHIIle BUIAHOTO MATEHTY.
Jlo3BiT HamaeThcsi B 00CSI31 HEOOXITHOMY Il BUKOPUCTAHHS BHHAXOAY (KOPUCHOI
MOJIe1) BOJIOAUIBIEM Ti3HIIIE BUAAHOTO NaTeHTy. [Ipu 1boMy BOJIOJLIEIb paHile
BHUJIAHOTO ITaTCHTY Ma€ MpaBO OTPHUMATH JIIICH31I0 HA TPHAHATHUX YMOBax JIsl
BUKOPUCTAHHA BUHAXOJy (KOPHUCHOI MOJEN), IO OXOPOHSIETHCS MI3HIIIE BUIAHUM
nateHToM [3]. JlaHa sireH3is 1 3BeThCs MEPEXPECHOIO JIIICH3IETO.

YMoBaMH HaJaHHS NEPEXPEecHOl YMOBH BHUJUISAIOTH HACTYIMHI: 1) HOBHIA
BHHAX1J MOBUHEH MaTH 3HA4YHI TEXHIKO-€KOHOMIYHI MepeBaru ado Mg JOCSITHEHHS
1HIIOT MeTH; 2) JIIEH31s HAaJae€ThbCs BOJOAUIBIIEM paHIle BUIAHOTO IMATEHTY Ha
MPUIHATHUX yMOBaX JJii BUKOPUCTAaHHS BUHAxony. Ha choromHi BiJICyTHE €aWHE
PO3YyMIHHS MOHATTS «TEXHIKO-€KOHOMIYHI TIepeBarm» OJHOTO BUHAXOAY HaJl 1HIIHUM 1
MMOBUHHE BCTAHOBIIOBATHCS CYJIOM.

Cyau mijx yac BUJIa4i [bOTO TUITY MPUMYCOBOI JIIIEH311 3BEPTAIOTh yBary came
Ha HAasABHICTh 3a3HAYCHUX YMOB, Ipo 1e iaerbes y Ilocranosi [lnenymy Burmroro
rocrnofapcbkoro cyay Ykpainu «lIpo neski muTtaHHS NPakTUKA BUPIMICHHS CIOPIB,
OB’ A3aHO1 13 3aXMCTOM IHTEJIEKTyalbHO1 BiacHOCT» Bij 12.10.2012 p. Nel0 [4].

AHaJli3yloud TMaTeHTHE 3akoHOAaBCTBO I[lombii, ocHoBHUM € 3akoH «lIpo
MIPOMUCTIOBY BJacHICTh». BinmoBigHo no crarti 83 wactunu 1 myHkty 3 3akoHy
Pecny6miku [Tonbma «IIpo mpomucioBy BiacHicTb» Big 2000 poky «3) BCTaHOBIIEHO,
[0 3aJeXKHICTh TATEHTIB BUHUKAE, KOJIM BJIACHUK TMATEHTYy Ha paHile
3aIMaTeHTOBAHWKM BHWHAXIJ (OPUTIHAIBHUI IMATEHT) YHEMOKJIUBIIIOE Yepe3 CBOIO
BIJIMOBY MiAMHUCATH JIIEH31HY yTroay 3aJ0BOJICHHS MOTPEO BHYTPIIIHHOTO PHUHKY.
oo Moxe OyTHM  JIOCATHYTO  IUJISXOM  BHKOPHUCTAHHS  3alaTEHTOBAHOTO
BUHAXOJy (3aJIe)KHOTO TMAaTeHTy), 10 Tocsirae Ha cdepy li OpUTIHAIBHOTO
MATEHTY; Y Takii cUTyallli BJaCHUK OPUTIHAIBHOTO MATEHTY MOKE 3allPOCUTHU J103B1I
Ha BUKOPUCTaHHS BHHAXOJy, 3axXHUIICHOTO 3aJIe)KHUM TNaTeHTOM (mepexpecHa
JILIEH31S)».

YacTtuHa Apyra aHoi cTaTTi nepeadavae yMOBU HaJaHHS MEPEXPECHOT JIIEH311
«Y BUIIAJIKY, 3a3HAYCHOMY B 4acCTHHI | MyHKTY 3, € TBEpHKCHHS, III0 BUKOPUCTAHHS
BUHAXOJy, SIKUM € 00'€KTOM 3aJIe)KHOTO TMATEHTY, SIKIIO 1€ BHHAXOAU II0JI0 TOTO
camMoro TpeaMeTa, fABIsE€ COO0OI0 3HAYHUN TEXHIYHMA TPOrpec BEIHUKOTO
€KOHOMIYHOTO 3HAUYCHHA. Y BUIAJKy BUHAXOAY, 110 CTOCYEThCS HaIliBIPOBIAHUKOBOT
TEXHOJIOT11, IPUMYCOBa JIIIEH31s MOXke OyTH Ha/laHa JUIIE I MPOTUAIT MPaKTHKaM,
10 HEBUIIPABIAHO OOMEXYIOTh KOHKYPEHLIIIO» [5].

Bapto 3ayBaxkutu, mo crarta 84 3akony Ilomenu «IIpo mnpomwucioBy
BJIACHICTh» BCTAHOBJIIOE, IO 0cCO00a, SKa BHUKOPUCTOBYE BHHAXiJ] Ha IIiJICTaBl
MIPUMYCOBOI JIIIIEH311, 3000B's13aHa CIJIadyBaTH MPABOBJIACHUKY JIIEH31HHY ILUIATY.
[laTeHTHE BIAOMCTBO BU3HAua€e OOCAT 1 CTPOK Jii MPUMYCOBOI JIIEH31i Ta JeTalbHI
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YMOBU MOT0 BUKOHAHHS, a TAKOK, BIJIMOBIIHO /10 PUHKOBOI BapTOCTI JIIEH311, pO3MIp
JLEH31MHOI IUIaTH Ta MOPSAI0K 1 CTPOKH i1 CIUIaTH.

TakuM YMHOM TMOPIBHIOIOYM 3aKOHOJABCTBO YKpainu Ta [losbii 11010 Bugayl
NEPEeXpecHUX JIIIEeH31d Ha BHUKOPUCTAHHS BHUHAXOJIB CJiJA BUAUIMUTH HACTYIIHI
ACTIeKTH:

1) Bunaua nepexpecuux minen3ii y [lonpmm 3aificHIOeThCs came [laTeHTHHM
BIJIOMCTBOM, a HE€ CyJOM fK B YKpaiHi, a/)ke y TaKuX CIpaBax CIHip
BIJICYTHIH;

1) Bmacauky HOBOrO MaTeHTY MOTPIOHO CIIOYATKY 3BEPHYTHCS IO BIIACHHUKA
OPUTIHAJIBHOTO TATEHTY 3 IMPOMO3UIIEI0 YKJIACTH JIIEH3IHHUNA JOTOBIp 1
TUIBKM KOJM BJIACHUK OPUTIHAJIBHOTO TIATEHTY BIIMOBHUTH MOJKHA
3BEPTATHCS 33 IPUMYCOBOIO MIEPEXPECHOIO JIEH3IELO;

2) TlatenTHe BIZOMCTBO NpPU BUJAYl MPUMYCOBOI MEPEXPECHOI JILIEH311
MOBHHHE BU3HAYMTH YMOBH 1 TUIATY 3a BHIAUy MEPEXPECHOT JTiIeH311.

Cnucox BUKOPUCTAHUX JKepeJl
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Koganuwmun Onexcanop Pomanoeuu

KaHOUOam HpuouyHUx Hayk, 0OyeHm, 0oyeHm
Kagheopu cyoouuncmea lIpukapnamcovkoeco
HAYIOHATbHO20 YHIGepcumemy imeni Bacuns
Cmeghanuxa

AOroBoPU CTPAXYBAHHA B KOPMOPATUBHOMY NPABI

B xopnoparuBHOMY mpaBi YKpaiHM Ta 3apyOiKHUX KpaiH yce 4acTille Mae
MICIIE€ CTpaxyBaHHs PU3UKIB MOB’SI3aHUX 13 KOPIMOPATUBHUM yHpaBiIiHHAM. OZHUM 13
TaKWX BUJIB € CTpaxyBaHHS BIJMOBIAAIBHOCTI MiJ Yac yroj 3JUTTS 1 MOTIMHAHHS.
[HCTUTYT cTpaxyBaHHSI BIANOBIJAIBHOCTI B KOPHOPATUBHOMY IpaBl 3alo3UYE€HUN 3
MIPAKTUK KpaiH aHIJIO-aMEPUKAHCHKOI MPAaBOBOI CUCTEMH. B KpaiHax IpeneaeHTHOl
CUCTEeMHM MpaBa Bigomuil sik Warranties & Indemnities Insurance (W&I Insurance)

ab0 Representations & Warranties Insurance (R&W Insurance).
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CrpaxyBaHHS BIAMOBIIaJbHOCTI B MPaBOYMHAX 3JIUTTS Ta MOTJIWHAHHS BXKE
JaBHO HAOyJI0 TIOMyJSPHOCTI B YChOMY CBITI Ta BIEBHEHO TMPOJIOBXKYE CBOE
MOIIMPEHHS 1 3acTocyBaHHs. Y niepioa 2011-2017 pp. B €Bpomni yacTka TpaH3aKIlli, B
SKUX BUKOPUCTOBYBAJIOCS CTPaxXyBaHHS BIAMOBIMAIBHOCTI, ckiaagana 9%. Y 2017 p.
BoHa cranoBmwia 14%, a 'y 2018 p. — Bxkxe 17%. Ilpu mipomy HaitOuIbIIE 3pOCTAHHS
crioctepiranocs B kpainax benimokcy (3 7% y 2011-2017 pp. no 19% y 2018 p.), y
BemukoOputanii (3 17% y 2011-2017 pp. mo 32% y 2018 p.) Ta B HIMEIIbKOMOBHUX
kpainax (3 4% y 2011-2017 pp. no 12% y 2018 p.). Bognowyac y kpaiHax
enTtpanpHoi Ta CxinHoi €Bponu 111 yacTka 3anumaerbest Ha piBHi 10-11%. 3rigHo 3
nanumu nociimkenas CMS European M&A Study 2019, y 2018 p. B €Bpomi y 95%
TpaH3akilid, B SKAX BUKOPHUCTOBYBAJOCS TaKe CTpaxyBaHHSA BiAMOBIIaIbHOCTI,
CTpaxyBaJIbLHUKOM BHUCTYIIaB MOKYTelb, XO4Ya YacTO caMe NpOJAaBellh IHIIIIOBaB
YKJIQJICHHS TAKOTO JOTOBOPY CTpaxyBaHHs [1].

[HIIMM MPUKIIAIOM JOTOBOPIB CTPaxXyBaHHs B KOPIIOPATHBHOMY YTIPaBJIiHHI €
JIOTOBIp CTpaxyBaHHS BIAMOBIJAIBLHOCTI IOCAJOBUX OCIO OpraHiB YNpaBIiHHS
aKIiOHEpHUX TOBAapuCTB. [laHe cTpaxyBaHHS TICHO TOB’S3aHE 3 KOPIOPATHBHUM
VIPaBIIHHSIM, 3aKOHOIABCTBOM TPO KOpropallii Ta ¢igyriapauM 000B’I3KOM Tepes
aKiioHepaMu 4d iHIMMMHU OeHedimiapamu. 3TiHO 3 MPABWIOM JIIJOBOTO PIIICHHS
(business judgment rule), nmupexkTopam 1 IOCAJOBHUM 0CO0aM HAJIAETHCS IIHPOKa
cBOOOMA il y CBOTH Oi3HEC-AISITBHOCTI.

CrpaxyBaHHS BIJITOBIIATLHOCTI AUPEKTOPIB 1 mocamoBux ocibd [3] (Directors
and Officers (D&O) Liability Insurance, D&0O) — 1e CTpaxoBe TMOKPHUTTS,
pU3HAUYEHE JIJIs1 3aXUCTY MAMHOBUX 1HTEPECIB MOCAI0OBUX 0CI0 Bl pU3UKY 000B’SI3KY
BIJIIKOTYBaHHS 30MTKIB 32 paXyHOK BJIACHUX KOIITIB, SIKIIO MPOTH HUX OyJie MOJaHO
MO30B y pe3yiabTaTi BUKOHAHHA OOOB’S3KIB JHMpPEKTOpa UYMW TIOCAA0BOI 0cobu
nianpuemcTBa. JlaHwii BHI CTpaxyBaHHS BiJMOBINaTBbHOCTI YacTO 3aCTOCOBYETHCS
TaKOX JUIsI TIOKPUTTS CYIOBUX Ta IHIINX BHUTPAT, SKi aKI[IOHEpPHE TOBAPHUCTBO MOXKE
MOHECTH B pe3yibTari Mpe] sSBICHOro J0 HbOTo Mmo3oBy. CrpaxoBi cymu D&O
BUIUIAYYIOTHCS JUPEKTOPaM Ta IHIIUM TOCAJA0BUM O0Co0aM KOMIIaHii 3a 30UTKH abo
BIJIITKOTyBaHHSI BUTPAT HA 3aXUCT, SIKIIO MPOTH HUX MOPYIICHO CYAOBHI T030B. Take
MTOKPUTTS 32 KOPIOHOM TaKOX MOJKE MONTMUPIOBATHCS HA KPUMIHAIBHI Ta PETYIATOPHI
po3ciiayBaHHs a00 BUTPATH HA 3aXHCT Y CYIOBOMY IPOIIECI.

CrpaxyBaHHS BIAMOBITAJILHOCTI B KOPIIOPATUBHOMY YTIPaBIIiHHI BIepIe 0yio
peamizoBano B 1930-x pokax kxommaniero Lloyd's [3]. 3romom B 1940-x 1 1950-x
poKax W 1HIII aMEPUKAHCHKI KOPHOpallii 3aroyaTKyBajlu MPAKTHKY KOPIOPATUBHOTO
BIJIIIKOTyBaHHS, a PSA 3TUTTIB Ta MOMIHHAHB 1960-X pOKIB CYNpPOBOIKYBasIacs
noporoBapTicauMmu cynoBumu nporiecamu. Cporonui CIIA € migepom y cTpaxyBaHHi
BiAMOBiAaNbHOCTI AupekTopiB. [lo3oBu Ta mnperensii momo D&O HaitgacTiie
NPE'IBISIFOTHCS aKIIOHEpaMH, JCpKaBHUMHU OpraHaMH, MOTEPEAHIMHU BIaCHUKAMU
a00 BIIaCHUKaMU MPUA0AHUX KOMIAHIN, CIIIBPOOITHUKAMH, Y TOMY YHUCJI1 KOJIUIIIHIMH,
KJITIEHTaMH, KPEAUTOPAMH Ta TPyIaMu TPOMAJIChKUX aKTHBICTIB.

Cepen eBpoInelChKUX KpaiH CTpaxyBaHHS BIAIOBIAANBHOCTI IMOCAJIOBUX OCIO
€ TIepeBaXHO M0OpoBUTbHMM. Jlume B Jeskux KpaiHaxX BIAMOBIAHA MPaKTHUKA
BilHeceHa 110 000B’si3koBUX. Y 2007 pomi PymyHis 3MiHHIIA CBOE KOPIIOpPATHBHE
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3aKOHOJIABCTBO, 3p0o0uBIIN cTpaxyBaHHsI D&O 000B's3koBUM. PymyHis € onHi€wO 13
Hebarathox Kpaid B €C, B sikiii crpaxyBadHsi D&O € 000B's13k0BUM [4].

Tunosuii crpaxoBuii moymic D&O MiCTHTH TpHU THIM CTPAXOBHX YIoi. Ix
3a3BHYall MOAUIAIOTH Ha TUN A, Tum B 1 tum C.

CrpaxyBaHHS THUIYy A TIOMUPIOETHCA HA IUPEKTOPIB 1 MOCATOBUX OCIO 3a
MPETEH31IMH, KOJIM KOMITaHIS BIJIMOBISEThCA a00 (IHAHCOBO HECIPOMOXKHA
BUIUIATUTH KOMIEHcaIito. [le Moxke cTarucsi, HanpuKiam, sIKIO KOMITaHisl OTOJIOCHTIA
mpo OaHKPYTCTBO. 3TiAHO 31 CTpaxyBaHHSAM THUIy A 3acTpaxOBaHOIO € TIOCAJ0Ba
ocoba, fiKa pU3MKY€E CIJIATOI0 BIAIIKOAYBAaHHS 32 pPaxyHOK BIIACHUX aKTHUBIB.
[Tokpurtss Tumy B mnokpuBae 30MTKM AUPEKTOPIB 1 MOCAJAOBUX OCI0O, KOJIU Yy
IPaBOBIIHOCMHAX MIX JUPEKTOPOM Ta KOMIAHIE B3arajl He IepeadadyeHo
KOMIeHcaIli 3a pu3MKoBi Aii mocamoBux oci0. Ilokputtsa croponu C, sike Takox
HA3MBAIOTh «IOKPUTTAM IOPUAMYHOI OCOOM», PO3MIMPIOE MOKPUTTS TAKOXK ISl CaMOi
IOpUJIUYHOT 0COOMU.

JloroBip cTpaxyBaHHS BiAMOBIJAILHOCTI MOCATOBUX OCIO IO BIAPI3HIETHCS
Bil  IHIIMX  MOIIMPEHUX  IMBUIBHO-NIPABOBUX  JIOTOBOPIB  CTpaxyBaHHS
BIIMOBIAILHOCTI. 3a JOTOBOPOM CTpaxyBaHHS 3a 3alOiSHHS IIKOAW MOXKE OyTH
3aCTpaxOBaHMKM PU3HMK BIANOBIIAIBHOCTI, 0 BUILIMBAE JIMIIE 13 3aIOMISHHS KON
KUTTIO, 3I0POB'I0 YN MalHy 1HIMUX. A BiJIMTOBIIaJbHICTh YJICHIB OPTaHIB YIPABIIHHS
BUHHUKAE HE 3 JIETIKTY, a 3 HEHAJC)KHOTO BUKOHAHHS HUMHU CBOIX OOOB'S3KIB MO0
TOBapHCTRA.

HabyBae moOMmMUpPEHOCTI TMpakTUKa YKIAJEHHS JIOTOBOPIB  CTpaxyBaHHS
BIJIMOBIAQIBHOCTI MTOCAOBUX OCI0O OpPraHiB YINpaBIiHHS aKI[IOHEPHUX TOBAPUCTB 1 B
VYkpaini. Hanpukman, B Craryti I[IAT “VYkprigpoenepro” 3a3HaueHo, IO 10
BHUKJIFOUHOI KOMIETEHIIII 3arajbHUX 300piB HAJICKUTh NPUUHATTS PIIICHHS MPO
